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CHAPTER 2. APPLICATIONS -  KEY CHANGES  IN THE NEW UDO  
Chapter 2 consolidates all the procedural provisions in the current zoning and subdivision regulations.  It 

includes the following key changes:  

• Twelve  new or newly -codified application types, such as the Administrative Adjustment, 

Annexation,  Conservation Subdivisions, Determination, and Vested Rights Certificates.  

• New process type diagrams for each application type.  

• An Administrative Adjustment procedure that allows minor administrative deviations or variances 

from  some numeric requirements (as a flexibility mechanism).  

• A detailed Appeal process, including how to appeal some decisions to Superior Court.  

• A two -tiered Conditional Rezoning process that recognizes varying levels of deviation from 

applicable  standards.  

• A new Development Agreement procedure.  

• Inclusion of uniform Performance Guarantee and Fee -in-Lieu procedures which can be joined with  

another application or processed as stand -alone applications.  

• Recognition of the differing phases associated with review of construction drawings for public  

infrastructure associated with a Site Plan or subdivision.  

• A new uniform structure for application types that sets out purposed and intent, applicability, 

application  requirements, procedure, review criteria, sequencing, effect, amendment, expiration,  

vesting, and appeals provisions for each application type.  

• Review criteria for each application type.  

• New standards regarding simultaneous or concurrent application reviews and rules for phased  

development.  

• New pre -application conference and neighborhood meeting requirements for some applications.  

• New application completeness requirements to address State permit choice provisions.  

• Additional details on the conduct of public meetings versus public hearings (legislative and 

evidentiary).  

• New sections clarifying conditions of approval.  

• New clarity about continuance, withdrawal, and abandonment of applications  

• Increased use of dynamic cross referencing to permit faster movement through the digital 

document  (will become active as part of the adoption version).  
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§ 2.1  CHAPTER INTRODUCTION  

2.1.1.  CHAPTER ORGANIZATION  

A.  This chapter includes all the development application review provisions, and is comprised of the following four  sections:  

01.  A section setting out the summary tables of application types ( Section <>, Application Summary Table ); 

02.  A section outlining the Review Authorities ( Section <>, Review Authorities ); 

03.  A section containing a set of common or standard review procedures used by the Town regardless of the type of 

application being reviewed ( Section <>, Review Processes ); and  

04.  A section with the application procedures ( Section <>, Specific Application Procedures ). 

B.  The summary table in Section <> Application Summary Table , identifies all the specific development application 

procedures  in this Ordinance and the review authorities who decide them.  

C.  The Review Authorities in Section <>, Review Authorities , includes a description and role of each of the following:  

01.  Town Council ; 

02.  Board of Adjustment ; 

03.  Planning Board ; 

04.  Technical Review Committee ; and  

05.  Town Staff.  

D.  Section <>, Review Processes , describes the steps in the application review process that are identical for each type 

application, including application filing, staff review, notification of decision, and others. In cases where a particular 

application type follows a procedure that di ffers from that in Section <>, Review Processes , those distinctions are noted in 

Section <>, Specific Application Procedures . 

E.  Section <>, Review Processes , describes each application type in detail, including:  

01.  Applicability and the types of development exempted from the procedure;  

02.  The review standards;  

03.  How the approved application may be amended (if applicable);  

04.  If and how the approval may expire; and  

05.  How decisions on a particular application are appealed.  

§ 2.2  APPLICATION SUMMARY TABLE  

2.2.1.  GENERALLY  

A.  The Application Summary  Table below lists each of the specific application types in this Ordinance and the review 

authority (ies) involved in the decision -making process. Review authorities are listed in columns across the top of the 

table and procedures are listed in alphabetical order in rows down the table’s side. Cells in the middle of the table show 

actions taken by a part icular review authority as part of the review process.  

B.  The types of actions that may be taken by a particular review authority include  comments (“C”) , recommendations (“R”) , 

decisions (“D”) , and a ppeals (“A”) . The review authority providing comments on an application typically consider the 

application prior to the review authority who is responsible for making a recommendation.  A recommendation by one 

review authority is made prior to the step in the review p rocess where a decision is made by another review authority.  

Appeals take place after a decision has b een made.  

C.  Blank cells (“·”) in the table indicate that a particular review authority has no role in a particular specific application 

procedure.  

D.  The “Pre -App Conference” Column includes an “M”, “O”, or “N/A”, to indicate if a pre -application conference is 

mandatory, optional, or not applicable to a particular kind of application.  



CHAPTER 2 . 

APPLICATIONS  

§ 2.2  Application Summary Table  

Subsection 2.2.1. Generally  

 

 

imagine MILLS RIVER  
 Unified Development Ordinance  

  Revised Draft   April  202 6 
    (Return to Table of Contents)  

25  

E.  The “Required Public Hearing Type” indicates if a specific application procedure includes a public hearing, and whether 

the hearing is a legislative “L” or evidentiary “E” (quasi -judicial).  More description on the differences between these two 

types of pu blic hearing are explained in Section <>, Public Hearings and Meetings . 

F.  The “UDO Reference” Column identifies the particular sub -section in this Ordinance where the specific application 

procedure language is located.  

G.  Numbers in brackets signify table notes, which are additional caveats or unique aspects about a particular procedure and 

are found at the bottom of the table (the table bottom may be on a subsequent page).  

 

TABLE <>:  APPLICATION TYPES  TABLE  

Type of Action: C=Comment; R=Recommendation; D=Decision;  •·= Not Applicable  

Pre -Application Conference: M=Mandatory; O=Optional;  •·= Not Applicable  

Type of Hearing: L=Legislative; E=Evidentiary;  •·= Not Applicable  

Appeal Authority: BOA=Board of Adjustment; SC=Superior Court  for Henderson County  

[#] = Table Note (see end of table)  
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Administrative Adjustment  O  • • D • • • BOA  <> 

Alternative Plan  O  • C  D • • • BOA  <> 

Annexation  M L  • C  • D • SC  <> 

Appeal  • E • • • • D SC  <> 

Building Permit  Decided by Henderson County Permits and Inspections  Department  

Certificate of Compliance  [1] O  • • D • • • BOA  <> 

Certificate of Occupancy [ 2] Decided by Henderson County Permits  and Inspections  Department  

Conditional Rezoning [ 3] M L  C  C  R D • SC  <> 

Conservation Subdivision [ 4] M • C  D • • • BOA  <> 

Construction Drawings  O  • C  D • • • BOA  <> 

Conventional Rezoning  M L  • C  R D • SC  <> 

Determination  • • C  D • • • BOA  <> 

Development Agreement  M L  C  R • D • SC  <> 

Driveway Permit [ 5] • • • D • • • BOA  <> 

Exempt Subdivision  • • • D • • • BOA  <> 

Family Subdivision  O  • • D • • • BOA  <> 

Fee -in-Lieu  O  • C  D • D • BOA  <> 
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TABLE <>:  APPLICATION TYPES  TABLE  

Type of Action: C=Comment; R=Recommendation; D=Decision;  •·= Not Applicable  

Pre -Application Conference: M=Mandatory; O=Optional;  •·= Not Applicable  

Type of Hearing: L=Legislative; E=Evidentiary;  •·= Not Applicable  

Appeal Authority: BOA=Board of Adjustment; SC=Superior Court  for Henderson County  

[#] = Table Note (see end of table)  
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Final Plat  (Major Subdivision)  • • • D • • • BOA  <> 

Limited Subdivision  • • • D • • • BOA  <> 

Minor Subdivision  O  • • D • • • BOA  <> 

Nonconforming Authorization  M L  • C  R D • SC  <> 

Performance Guarantee  O  • • D • • • BOA  <> 

Preliminary Plat  (Major Subdivision)  O  • R D • • • BOA  <> 

Sign Permit  O  • • D • • • BOA  <> 

Site Plan  O  • C  D • • • BOA  <> 

Special Flood Hazard Permit  M • • D • • • BOA  <> 

Special Use Permit [ 3] M E C  • • • D SC  <> 

Temporary Use Permit  • • • D • • • BOA  <> 

Text Amendment  M L  • C  R D • SC  <> 

Traffic Impact Analysis [ 6] M • • D • • • BOA  <> 

Variance , Water -Related [7]  O  E • • • • D SC  <> 

Variance, Zoning Related  O  E • • • • D SC  <> 

Vested Rights Certificate  O  E • • • D • SC  <> 

Watershed Permit  O  • • D • • • BOA  <> 

Zoning Compliance Permit  • • • D • • • BOA  <> 
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TABLE <>:  APPLICATION TYPES  TABLE  

Type of Action: C=Comment; R=Recommendation; D=Decision;  •·= Not Applicable  

Pre -Application Conference: M=Mandatory; O=Optional;  •·= Not Applicable  

Type of Hearing: L=Legislative; E=Evidentiary;  •·= Not Applicable  

Appeal Authority: BOA=Board of Adjustment; SC=Superior Court  for Henderson County  

[#] = Table Note (see end of table)  
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NOTES : 

[1] This procedure is required by the Town prior to the County ’s issu ance  of  a Certificate of Occupancy.  

[2] This includes temporary Certificates of Occupancy.  

[3] Required Concept Plans must first be reviewed by TRC prior to consideration by another review 

authority.  

[4] Approval of a Conservation Subdivision entitles the applicant to submit a Preliminary Plat 

application.  

[5] The Planning Director shall review and decide Town concurrence on Driveway Permits associated 

with NCDOT streets.  

[6] The Planning Director either accepts or does not accept a Traffic Impact  Analysis . 

[7] For Water -Related Variances, the BOA serves as the Watershed Review Board or Special Flood 

Hazard Review Board.  

§ 2.3  REVIEW AUTHORITIES  

2.3.1.  AUTHORITIES ESTABLISHED  
The following review authorities have powers and responsibilities for administering this Ordinance:  

A.  The Town Council;  

B.  The Planning Board;  

C.  The Board of Adjustment , who shall also serve as the Watershed Review Board and the Special Flood Hazard Review 

Board ; 

D.  The Technical Review Committee; and  

E.  Town Staff.  

2.3.2.  GENERAL REQUIREMENTS FOR ALL AUTHORITIES  

A.  OATH OF OFFICE  

All review authority members (including Town staff) who review and decide applications under this Ordinance shall be 

administered the oath of office prior to commencing their duties in accordance with Article 6, Section 7 of the North 

Carolina Constitution  by a person authorized to administer the oath. The Town Clerk shall maintain a record of the oath’s 

administration.  

B.  CONFLICT OF INTEREST  

No review authority shall render a vote or a decision on a specific development application where there is a conflict of 

interest or where an applicant’s constitutional rights are impacted in accordance with the following.  

01.  LEGISLATIVE DECISIONS  
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a.  A review authority member shall not vote on an application where the outcome of the matter being considered is reasonably 

likely to have a direct, substantial, and readily identifiable financial impact on the member in accordance with NCGS§160D -109.  

b.  A review authority member shall not vote on an application where the landowner or applicant is a person with whom the 

member has a close familial, business, or other associational relationship.  

02.  QUASI -JUDICIAL DECISIONS  

a.  A review authority member shall not participate in or vote on any quasi -judicial matter in a manner that would violate an affected 

persons’ constitutional right to due process or right to an  impartial decision maker in accordance with NCGS§160D -109.  

b.  Impermissible violations of due process include , but are not limited to:  

i. A member having a fixed opinion prior to hearing the matter that is not susceptible to change;  

ii. An undisclosed ex parte communication;  

iii.  A close familial, business, or other associational relationship with an affected person; or  

iv.  A direct, substantial, and readily identifiable financial impact on the review authority member.  

03.  RECUSAL  

a.  If a conflict of interest exists, then a review authority member shall recuse themselves from participating in and voting on an 

application.  

b.  If an objection is raised to a member’s participation and that member does not recuse himself or herself, then the remaining 

members shall, by majority vote, rule on the objection.  

04.  ADMINISTRATIVE DECISIONS  

In cases where an administrative decision or action to be performed by the Planning Director  or a designee has an 

outcome reasonably likely to have a direct, substantial, and readily identifiable financial impact as identified in 

NCGS§160D -109, or the Planning Director  or a designee  has a close familial, business, or other associational 

relationship with the applicant or a responsible entity, the Town Manager shall make the decision, take the specified 

action, or delegate the responsibility for the decision or action to a different me mber of Town staff.  

C.  MEETINGS  

The provisions of this section apply to meetings conducted by the Town Council, Planning Board, and Board of Adjustment.  

01.  ADVERTISING  

Notice of all meetings of the elected or appointed bodies under this Ordinance shall be provided to the public in 

accordance with NCGS§143 -318 (Meetings of Public Bodies), and shall be conducted in accordance with the 

procedures set forth in these regulati ons, the Town Code of Ordinances, Adopted Policy Guidance, and rules of 

procedure adopted by the respective review authority . 

02.  MINUTES AND RECORDS  

a.  Accurate minutes of each meeting shall be maintained by each review authority showing the vote of each member on each 

question, or if absent or failing to vote, indicating such fact.  

b.  Each review authority shall keep records of its examinations and official actions.  

c.  All minutes and records shall be filed and maintained in the offices of the Town , and shall be made available for inspection by 

members of the general public during normal business hours.  

03.  OPEN TO PUBLIC  

Except for closed sessions conducted by the Town Council in accordance with NCGS §143 -318.11, a ll review 

authority meetings shall be open to the public.  

D.  RULES OF PROCEDURE  

All review authorities shall adopt formal rules of procedure consistent with the level of decision -making delegated to that 

authority. Adopted rules of procedure shall be kept on file, made available on the Town’s webpage, are available for public 

inspecti on  upon request , and shall be maintained by the designated staff liaison to the review authority.  

2.3.3.  TOWN COUNCIL  

A.  The Town Council is the elected body of the Town of Mills River, North Carolina, and shall have the power to initiate, 

review, and decide applications in accordance with Section <>, Application Summary Table.  
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B.  The Town Council shall also have all the powers and duties ascribed to it by State law, the Town’s Charter (Article III), and  

any special legislation  approved by the General Assembly . 

2.3.4.  PLANNING BOARD  

A.  AUTHORITY  

The Planning Board is hereby established in accordance with NCGS§160D -301,  and Chapter 3 0  of the Town Code of 

Ordinances . 

B.  COMPOSITION  

01.  The Mills River Planning Board shall consist of seven  members.  

02.  In the event of a vacancy on the Board, the Town Council  shall appoint a new member to fill the unexpired term of 

the vacated position.  

03.  All members shall serve without pay but may be reimbursed for any direct and reasonable expenses, following the 

Town's established procedures concerning reimbursement, incurred while representing the Board.  

04.  Regular attendance at all Board meetings is a requirement for membership on the Board, and a member may be 

replaced by the Town Council, within its sole discretion, if the member is absent for two or more  consecutive 

Board meetings.  

05.  The Chairperson of the Board, or their  delegate, may give a member an exception to the attendance requirement 

for good cause.  

C.  POWERS AND DUTIES  

The Planning Board shall have the following powers and duties:  

01.  To review and provide a recommendation on specific development applications in accordance with Section <>, 

Application Summary Table ; 

02.  To, a t the direction of Town Council, perform studies and surveys of the present conditions and probable future 

development of the Town and its environs, including but not limited to, studies and surveys of land uses, 

population, economic conditions, housing, t raffic, parking, and annexation.  

03.  To formulate and recommend to the Town Council the adoption and amendment of comprehensive plans and 

other plans , as necessary  in the opinion of the Town Council or in accordance with State law; and  

04.  To execute other related duties as assigned by the Town Council, in accordance with State law.  

D.  RULES OF PROCEDURE  

01.  RULES  

The Planning Board shall operate in accordance with the current version of the Planning Board Charter and Rules of 

Procedure , as amended.  

02.  OFFICERS  

a.  The Planning Board shall elect a Chairperson and a Vice Chairperson from its members, who shall serve for one year or until 

reelected or until their successors are elected.  

b.  The Board shall appoint a Secretary, who may be a Town officer, an employee of the Town, or a member of the Planning Board.  

03.  QUORUM  

A quorum of four members shall be necessary to transact official business of the Planning Board.  

04.  MEETINGS  

Meetings of the Planning Board shall be held at the call of the Chairperson and at the other times as the  Board may 

determine.  

05.  VOTING  

A simple majority of the members present and voting shall be required to adopt a recommendation on an 

application reviewed under this Ordinance.  
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2.3.5.  BOARD OF ADJUSTMENT  

A.  AUTHORITY  

The Board of Adjustment is hereby established in accordance with NCGS§160D -302 .  

B.  COMPOSITION  

01.  The Board shall consist of five regular members, who shall be citizens of the Town of Mills River and shall be 

appointed by the Mills River Town Council for overlapping terms of three  years.  

02.  The Board  shall also consist of as many alternate members as the Town Council deems appropriate, who shall be 

citizens of the Town of Mills River and who shall also serve overlapping three -year terms.  

03.  Alternate members shall serve in the absence of any regular member and, while serving, shall have and exercise 

all the powers and duties of a regular member of the Board of Adjustment.  

04.  The Mills River Town Council may, by resolution duly adopted, establish guidelines for appointment of regular 

and/or alternate members, including, but not limited to, the establishment of representative  districts for Board of 

Adjustment membership.  

05.  Members shall serve without pay but may be reimbursed for any expenses incurred while representing the Board 

of Adjustment.  

C.  POWERS AND DUTIES  

01.  The Board of Adjustment shall have the power to review and decide applications in accordance with Section <>, 

Application Summary Table . 

02.  Unless otherwise designated by the Mills River Town Council, the Board of Adjustment shall also serve as the 

Watershed Review Board and the Special Flood Hazard Review Board in order to hear and decide applications in 

accordance with this Ordinance and State law.  

D.  RULES OF PROCEDURE  

01.  RULES  

The Board  of Adjustment  shall  adopt rules and bylaws in accordance with this Ordinance, the Town Code of 

Ordinances, and NCGS §160D -302.  

02.  OFFICERS  

a.  The Board of Adjustment shall elect a Chairperson and a Vice Chairperson from its members, who shall serve for one  year or 

until reelected or until their successors are elected.  

b.  The Board  of Adjustment  shall appoint a Secretary, who may be a Town officer  or an employee of the Town.  

03.  QUORUM  

A quorum of thee  members  shall be necessary to transact official business  of the Board of Adjustment . 

04.  MEETINGS  

Meetings of the Board of Adjustment shall be held at the call of the Chairperson and at the other times as the  Board 

may determine  and as shown on the adopted annual meeting schedule . 

05.  VOTING  

a.  SUPER MAJORITY REQUIRED FOR VARIANCE APPLICATIONS  

i. Decisions on a Zoning -Related or a Water -Related Variance shall require the concurring vote of fourth -fifths of the members 

of the Board of Adjustment. Because the Board of Adjustment is comprised of five members, this means approval of a 

Variance requires  at least four approving votes.  

ii. In cases where a regular member is absent or is recused from voting on a Variance due to a conflict of interest, an alternate  

member shall occupy their seat for the required hearing and vote.  

iii.  In cases where a Variance can not be heard by at least four members, the case shall be continued until such time as it can 

be heard by at least four members.  

b.  SIMPLE MAJORITY REQUIRED FOR ALL OTHER APPLICATIONS  

i. The concurring vote of a simple majority of the Board members who are present and voting shall be required to decide an 

application for an Appeal, Special Use Permit, or Reasonable Accommodation.  
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ii. In cases where a regular member is absent or is recused from voting on an Appeal, Special Use Permit, or Reasonable 

Accommodation due to a conflict of interest, an alternate member shall occupy their seat for the required hearing and vote.  

iii.  In cases where an Appeal, Special Use Permit, or Reasonable Accommodation can not be heard by at least three members 

(the mandatory quorum to conduct business), the case shall be continued until such time as it can be heard by at least three 

members.  

06.  ORDERS  

Each decision of the Board of Adjustment on an application or petition filed under this Ordinance shall be reduced 

to writing, indicate the findings of fact and conclusions of law associated with the Board’s decision, be signed by 

the Chair or presiding off icer, and shall include the applicant’s written consent to any conditions of approval.  

E.  QUASI -JUDICIAL APPEAL TO COURTS  

Persons with standing as defined in NCGS§160D -1402(c) may appeal a decision by the Board of Adjustment to the Superior 

Court for Hendeson County  in accordance with NCGS§160D -1402.  

2.3.6.  TECHNICAL REVIEW COMMITTEE  
The Technical Review Committee (TRC) is hereby established in accordance with NCGS§160D -306 and the following . 

A.  COMPOSITION  

01.  The Technical Review Committee is a group of Town staff members, such as the Planning Director and other 

technical staff or consultants  involved in application review ; public safety officials such as the Sherrif’s Department 

representative ; Fire Marshal; Fire Chief ;  representatives from the utility providers ; and representatives from  

external State, County, and Regional agencies like NCDOT or NCDCR.  

02.  A full description of the Committee’s member composition shall be established in its rules of procedure.  

03.  The Planning Director shall serve as the Chair of the Technical Review Committee.  

04.  Attendance at meetings by some or all of the TRC members shall be at the discretion of the TRC Chair. In no 

instance shall the TRC Chair exclude participation of a TRC member in a TRC meeting.  

B.  POWERS AND DUTIES  

The Technical Review Committee shall have the power to review and provide a recommendation or comments on 

applications in accordance with Section <>, Application Summary Table . 

C.  RULES OF PROCEDURE  

The Technical Review Committee shall adopt rules of procedure, which shall be available for inspection by members of the 

general public on the Town’s website and in the Town offices . The rules of procedure shall describe the Committee’s 

operating procedures, composition, leadership provisions, and other relevant information not already included in this 

Ordinance.  

2.3.7.  TOWN  STAFF  

A.  PLANNING D IRECTOR  

01.  DELEGATION  

The Town’s Planning Director shall serve as the Zoning Administrator, Subdivision Administrator, Special Flood  

Hazard  Administrator, and Watershed Administrator , unless delegated to another staff member.  

02.  POWERS AND DUTIES  

The Planning Director shall have the responsibilities for decision making, recommendations, and comments on 

applications in accordance with Section <>, Application Summary Table , as well as the following other powers and 

duties:  

a.  Preside over the Technical Review Committee;  

b.  Conduct pre -application conferences;  

c.  Enforce the provisions of this Ordinance, including entering any building, structure, or premises, as provided by law, to per form 

any duty imposed by this Ordinance;  

d.  Review and interpret Zoning Map boundaries;  
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e.  Apply remedies for violations of this Ordinance;  

f. Maintain the Official Zoning Map , Overlay District Map,  and related materials;  

g.  Process development applications and prepare staff reports as indicated in this Ordinance;  

h.  Maintain public records pertaining to this Ordinance and to make those records available to members of the public upon 

request;  

i. Maintain rules of procedures for each review authority in this Ordinance;  

j. Provide technical assistance to review authorities, upon request; and  

k.  Carry out any other powers and duties delegated by the Town  Council that are consistent with this Ordinance and State law.   

B.  FLOOD HAZARD ADMINISTRATOR  

01.  DESIGNATION  

The Planning Director  shall serve as the Special Flood Hazard Administrator and shall implement the provisions of 

the Special Flood Hazard Area . 

02.  POWERS AND DUTIES  

The Special Flood Hazard Administrator shall have the following powers and duties:  

a.  Review and decide all Special Flood Hazard Permit  applications in accordance with the applicable standards in this Ordinance;  

b.  Review all proposed development within Special Flood Hazard Areas to assure that all necessary local, State , and federal 

permits have been received ; 

c.  Prevent unauthorized encroachments into floodways and non -encroachment areas due to the high flood hazards in these areas ; 

d.  Obtain actual elevation (in relation to NAVD 1988 mean sea level) of the new level of ground elevation after completion of a fill 

operation, in accordance with the provisions of this Ordinance;  

e.  Where interpretation is needed as to the exact location of boundaries of the Special Flood Hazard Areas, floodways, or non -

encroachment areas (for example, where there appears to be a conflict between a mapped boundary and actual field 

conditions), make the necessary interpretation ; 

f. O btain, review, and reasonably utilize any Base Flood Elevation ( BFE ) data, along with floodway data or non -encroachment area 

data available from a federal, state, or other allowable source, in order to administer the provisions of this  O rdinance ; 

g.  When BFE data are provided but no floodway or non -encroachment area data have been provided ,, obtain, review, and 

reasonably utilize any floodway data or non -encroachment area data available from a federal, state, or other allowable source in 

order to administer the provisions of this O rdinance ; 

h.  Review  and  provide input  on  Water -Related Variance requests;  

i. Maintain all records that pertain to the administration of the Special Flood Hazard Area provisions,  and make these records 

available for public inspection, recognizing that such information may be subject to the Privacy Act of 1974, as amended ; 

j. Make on -site inspections of work in progress , including the  right, upon presentation of proper credentials, to enter on any 

premises within the jurisdiction of the Town of Mills River at any reasonable hour for the purposes of inspectio n; 

k.  Issue stop -work orders as required  in accordance with Section <>, Violation of SFHA Controls , w henever a building, land, or part 

thereof is being developed, constructed, reconstructed, altered, filled, or repaired in violation of this O rdinance ; 

l. Revoke  Flood Hazard Permits as required in accordance with Section <>, Violation of SFHA Controls ; and  

m.  Make periodic inspections throughout the Special Flood Hazard Areas within the jurisdiction of the Town of Mills River.   
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§ 2.4  REVIEW PROCESSES  

2.4.1.  OVERVIEW  

A.  This section describes the standard review processes, procedural steps , and rules generally applicable to every 

development application reviewed under this Ordinance, except where identified in the particular application type in 

Section <>, Specific Application Procedures . 

B.  Sub -sections are listed in chronological or sequential order as they relate to the application process rather than being 

listed in alphabetical order.  

2.4.2.  PURPOSE AND INTENT  
This section establishes the standard review processes  used by the Town for the processing of development applications 

filed under this UDO. It is the intent of this section to establish a uniform set of processes to foster greater efficiency and 

predictability for applicants, residents, staff, and elected and appointed officials. The standards in this section are not 

intended a s a substitute for the application of judgment or discretion by a review authority , when necessary  and appropriate . 

2.4.3.  PRE -APPLICATION CONFERENCE  

A.  PURPOSE  

The purpose of a pre -application conference is to provide an opportunity for the applicant to learn about the submittal 

requirements, procedures, and standards applicable to a particular development application.  A pre -application conference 

is also an opp ortunity for Town  staff to become familiar with, and offer preliminary comments about the scope, features, and 

impacts of the proposed development, as it relates to the standards in this Ordinance.  

B.  APPLICABILITY  

01.  REQUIRED, OPTIONAL, OR NOT APPLICABLE  

a.  A pre -application conference is required before submittal of some applications, in accordance with Table <> , Application Types  

Table.  

b.  Pre -application conferences are optional while others do not have a pre -application conference associated with them, in 

accordance with Table <> , Application Types  Table.    

c.  When a pre -application conference is not required, applicants may contact Town  staff with questions about any development 

application procedure.  

d.  There are no limits on the number of pre -application conferences that may be conducted, though the Town  may charge a pre -

application fee for the third or any subsequent pre -application conference regarding the same project or development site.  

C.  DISCUSSIONS NON -BINDING  

Discussions at a pre -application conference are not binding on the Town  or an applicant and do not constitute filing or 

review of an application.  

D.  SCHEDULING  

Applicants for a pre -application conference may schedule the conference by contacting the Planning Department  in person,  

by email , or by phone.   

E.  SUBMITTAL REQUIREMENTS  

01.  Pre -application conferences for development applications that include a Conservation Subdivision, Preliminary 

Plat, Site Plan , or Conditional Rezoning  shall require the applicant to provide a generalized sketch of the 

development as part of the request to schedule a pre -application conference.  Generalized site sketches do not 

need to be professionally prepared, and are not required to be to scale.  

02.  For other types of development applications, the applicant may submit supplemental information regarding their 

application, as appropriate, with their request for a pre -application conference, though there is no requirement to 

submit any material in advanc e of the conference.  
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03.  Material submitted during a pre -application conference is a matter of public record but is not binding on the Town  

or the applicant.  

F.  PROCEDURE  

01.  Based upon the scope and complexity of the proposal, a pre -application conference may take the form of a 

telephone call, video conference call, or in -person meeting at Town  Hall, as determined by the Planning Director.   

02.  The pre -application conference shall include a presentation of the proposal by the potential applicant, including 

an overview of any submitted materials.  

03.  Town  staff will identify the relevant Town  standards and applicable policy guidance and will provide an overview of 

the appropriate application submittal and review process.   

04.  Pre -application conferences are conducted with some or all members of the Technical Review Committee, as 

determined by the Planning Director.  

G.  EXPIRATION  

Applications subject to a mandatory pre -application conference shall be filed and accepted for review with the Town  within 

six months of the conclusion of the pre -application conference or an additional pre -application conference shall be 

conducted.  

H.  EFFECT  

01.  When required, completion of a pre -application conference entitles an applicant to take the next step in the 

application process.   

02.  In cases where multi -part applications require more than one pre -application conference, an applicant may 

choose to conduct a single pre -application conference for all portions of a multi -part application or may choose to 

conduct individual pre -application  conferences prior to filing of individual portions of the multi -part application.  

03.  Applications subject to a mandatory pre -application conference may not be filed until after the pre -application 

conference has been conducted.  

2.4.4.  NEIGHBORHOOD INFORMATION MEETINGS  

A.  P URPOSE  

The purpose of the neighborhood meeting is to inform landowners and occupants of nearby lands about a development 

application that is going to be reviewed under this Ordinance, and to provide the applicant an opportunity to hear 

comments and concerns about  the proposed development from landowners and occupants of nearby lands. It is not the 

intent of these standards to unreasonably delay or prevent an applicant from filing their development application.  

B.  A PPLICABILITY  

01.  Neighborhood meetings are mandatory and shall be conducted by the applicant prior to filing an application for 

an unlimited  Conditional Rezoning . 

02.  Neighborhood meetings for any other kind of application identified in Table <> , Application Types Table , are 

optional. However, the Town Council may, by simple majority vote on a motion during a public hearing, require a 

neighborhood meeting to be conducted before rendering a decision on an application they are deciding.  

03.  In cases of a multi -part application that includes two or more portions each requiring a neighborhood meeting, 

only one neighborhood meeting shall be required prior to the filing of the initial portion of the application.  

C.  PROCEDURE  

In cases when a neighborhood meeting is conducted, it shall comply with the following procedures:  

01.  T IMING  

a.  The meeting shall start between the hours of 6PM and 8PM on a weekday.  

b.  The meeting shall take place prior to the application being initially filed with the Town but no more than 60 days prior to t he 

filing of the initial application.  

c.  Nothing shall limit the Town Council from requiring one or more neighborhood meetings be conducted prior to the application 

being decided.  
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02.  L OCATION  

a.  The neighborhood meeting shall take place in a location open to the general public that is as close as possible to the site w here 

development is proposed.  

b.  In the event no suitable location open to the general public is available, the meeting may take place at a Town -owned or Town -

operated site, subject to any Town requirements for its use.  

c.  Virtual neighborhood meetings may be conducted when conducted in a manner consistent with the Town’s policies for virtual 

meetings.  

03.  N OTIFICATION  

a.  The applicant shall provide notification of the neighborhood meeting via first class mail to all landowners within 500 linear feet 

of the parcel(s) where development is proposed.  

b.  Mailed notice shall be provided no less than ten days prior to the date of the neighborhood meeting.  

c.  Landowners are advised that any required public notice of a subsequent development application will be provided in 

accordance with Section <>, Public Notice , which may be less than 500 feet from the parcel where development is proposed.  

d.  Multiple meetings may take place, but advance notification for each meeting shall be provided in accordance with this 

subsection.  

04.  INFORMATION PROVIDED   

The applicant shall provide the following in the neighborhood meeting invitation:  

a.  The purpose of the meeting;  

b.  A description of the proposed development  unless the application is for a Conventional Rezoning ;  

c.  The time, date, and location of the meeting;  

d.  Telephone and email contact information for the applicant or applicant’s representative; and  

e.  Any additional information that would promote understanding of the development proposal.  

05.  CONDUCT OF MEETING  

At the meeting, the applicant shall explain the development proposal and the proposed application, respond to 

questions and concerns attendees raise about the application, and propose ways to resolve conflicts and concerns.  

06.  STAFF ATTENDANCE  

Town staff may, in the sole discretion of the Planning Director, attend a neighborhood meeting but only in a 

professional capacity as a source of information about Town policy or requirements. Nothing shall limit a Town staff 

member from attending a neighb orhood meeting as an interested citizen.  

07.   WRITTEN SUMMARY   

The applicant shall submit a written summary of each neighborhood meeting, accompanied by copies of what was 

presented. At a minimum, the written summary shall include all of the following:  

a.  A list of all parties and mailing addresses who were mailed a meeting notice;  

b.  Written proof of mailing provided in accordance with Section <>, Notification ;  

c.  A copy of the meeting notice ;  

d.  A sign -in sheet of meeting attendees; and  

e.  A list of the items discussed, including any questions posed by attendees and the answers provided.  

2.4.5.  APPLICATION FILING  

A.  AUTHORITY TO FILE APPLICATIONS  

01.  Unless expressly stated otherwise in this Ordinance, development applications associated with a particular lot or 

site reviewed under this Ordinance shall be filed by the landowner, a contract purchaser with the owner’s consent, 

an owner’s authorized agent, or other person having a recognized property interest in the land on which 

development is proposed with the owner’s consent.  

02.  Third -party applications to downzone land shall be prohibited.  

03.  Applications for a Conditional Rezoning must be signed by all landowners.  
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04.  Applications for development on land owned by a corporate entity must include the signer’s title , company name , 

and evidence of authorization to act on the corporate entity’s behalf.  

05.  Applications for amendments to the text of this Ordinance shall only be initiated in accordance with Section <>, 

Text Amendment . 

06.  Nothing shall limit the ability to digitally complete and sign any development application provided in a digital 

format by the Town . 

B.  APPLICATION CONTENT  

The Town  shall establish development application content and forms, which shall be maintained by the Planning Director. 

Applications may only be completed on the forms provided by the Town . 

C.  APPLICATION FEES  

01.  Review of development applications  in accordance with this section , including appeals (see Section <>, Appeal ), 

shall require the payment of reasonable application fees upon submittal of an application.  

02.  The Town  Council shall establish application fees and may amend and update those fees as necessary.  

03.  Application fees shall be published by the Town  in a fee schedule.  

04.  Fees shall cover the costs of review, including public notification, as required.  

05.  No action shall be taken on an application and no application approval shall be issued until all required application 

fees are paid in full.  

06.  Application fees are not refunded for withdrawn or abandoned applications . 

D.  APPLICATION FILING  

01.  An application shall not be considered to be submitted until determined to be complete in accordance with 

Section <>, Determination of Application Completeness .  

02.  No application shall be reviewed or decided until after it is determined to be complete.  

03.  The provisions in Section <>, Permit Choice , shall only apply to applications that are complete.  

04.  Multiple concurrent applications may be filed and reviewed in accordance with Section <>, Simultaneous 

Processing .   

E.  BURDEN OF PRESENTING COMPLETE APPLICATION  

The burden of presenting and maintaining a complete application shall be solely upon the applicant.   

F.  DETERMINATION OF APPLICATION COMPLETENESS  

Upon development application filing, the Planning Director shall determine, within a reasonable period of time, whether the 

application is complete or incomplete.  A complete application is one that:  

01.  Contains all information and materials identified in this Ordinance and all supporting documentation, as required 

for submittal of the particular type of application;  

02.  Clarifies if the application is for multi -phased development, and if multi -phased, identifies the anticipated number 

of total phases;  

03.  Is in the form and number of copies required by the Town ;   

04.  Is legible and printed to scale, where appropriate;  

05.  Is signed by the person(s) with the authority to file the application;  

06.  Includes information in sufficient detail to evaluate whether or not the application complies with the applicable 

review standards in this Ordinance;  

07.  Is accompanied by the fee established for the particular type of application, when applicable;  

08.  Includes material associated with a pre -application conference, if one is required; and  

09.  Occurs only after conduct ing  a neighborhood information meeting, if one is required . 

G.  APPLICATION INCOMPLETE  

01.  If the application is incomplete, the Planning Director shall notify the applicant of the deficiencies in writing.  The 

applicant may correct the deficiencies and resubmit the application for completeness determination in 

accordance with Section <>, Application Filing . 
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02.  Following receipt of a notice of application deficiency by the Planning Director, an applicant may revise and 

resubmit the application or the applicant may file a written request to process the incomplete application.   

03.  Failure of an applicant to submit missing or deficient portions of an application or file a written request to process 

the incomplete application within 60 days of delivery of a written notice of application deficiency shall render the 

application abandone d.  

04.  In no instance shall an application that is abandoned or subject to a written request to process an incomplete 

application be considered a complete application subject to the protections described in Section <>, Permit 

Choice . 

H.  APPLICATION COMPLETE  

01.  On determining that the application is complete, it shall be considered as submitted, and the Town  shall notify the 

applicant and commence review in accordance with the procedures and standards of this Ordinance.  

02.  Nothing shall preclude the Planning Director or a review authority from re -evaluating an application for 

completeness in the event application inadequacies are revealed at a date subsequent to an application being 

declared complete. Such re -review shall no t invalidate options or protections to a complete application extended 

under Section <>, Permit Choice . 

I.  TIMING  

Applications indicated for review by the Planning Board, Board of Adjustment, or Town  Council must be deemed complete in 

accordance with the Town ’s adopted application review schedule.   

2.4.6.  PERMIT CHOICE  
01.  In cases where the applicable provisions of this Ordinance are amended between the time that an application is 

declared complete (see Section <>, Determination of Application Completeness ) and when it is decided, the 

applicant may choose which version of this Ordinance shall apply to their application, in accordance with 

NCGS§ §143-755  and 160D -108 . 

02.  The applicant’s decision shall be final, and review under a different set of requirements may only be accomplished 

through a withdrawal and re -submittal of the application.  

03.  The application shall be processed in accordance with the newest regulations unless the applicant requests, in 

writing, to have the application processed in accordance with the rules in place at the time of the application.  

04.  In cases where an applicant has had an opportunity to exercise permit choice under this section, and 

subsequently places their application on hold for a period of six consecutive months or more, the application shall 

be reviewed in accordance with the requ irements in effect at the time the applicant requests recommencement of 

review.  

05.  In cases where an applicant has had an opportunity to exercise permit choice under this section, receives 

comments on the application or a request from the Town to provide additional information and fails to respond for 

a period of six consecutive months o r more, the application shall be considered abandoned in accordance with 

Section <>, Abandonment . 

06.  The right to permit choice is forfeited when an application is abandoned.  

2.4.7.  STAFF REVIEW AND ACTION  

A.  STAFF REVIEW  

01.  Applications shall be reviewed during the review cycle in place when the application is determined to be 

complete. Application review cycles are described in Town policy documents.  

02.  When an application is determined complete, it shall be distributed to all appropriate staff and review agencies for 

review and comment, and submitted for preparation of a staff report, in accordance with Town policy.  

03.  If deficiencies in complying with applicable standards of this Ordinance are identified, the Planning Director shall 

notify the applicant of the deficiencies  during staff review . 

04.  Failure of the applicant to correct an applica tion following the  notification of compliance deficiency within six 

months shall render the application abandoned in accordance with Section <>, Abandonment . 
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B.  STAFF REPORT AND RECOMMENDATION  

01.  The Planning Director shall prepare a written staff report on any application to be reviewed or decided by the Town 

Council or the Board of Adjustment.  

02.  A staff report is not required for applications decided by a member of Town staff or the Technical Review 

Committee, though one may be prepared.  

03.  Excep t for applications for Variances, Appeals, or Special Use Permits, the staff report shall conclude whether the 

application complies with all applicable review standards of this Ordinance and adopted policy guidance, and 

recommend one of the decisions authorized for the particular type of application, based on the applicabl e review 

standards, in accordance with Section <>, Applications Subject to Decision by Town Staff .  

04.  The staff report shall not include a recommendation from Town staff on Variance, Special Use Permit, or Appeal 

applications.  

05.  In cases where the staff finds an application does not comply with the provisions of this Ordinance, the staff report 

shall cite the specific code section(s) in question and the reasons why the application fails to comply.  

06.  The staff report may identify and recommend modifications to the development proposal that specify how 

compliance deficiencies might be corrected and how adverse effects of the development application (if any) 

might be mitigated.  

07.  Staff reports prepared for Conditional Rezonings, Special Use Permits, Variances, and Vested Rights Certificates 

may suggest conditions of approval for consideration by the review authority making the decision on the 

application.  

C.  DISTRIBUTION OF APPLICATION AND STAFF REPORT  

The Planning Director shall take the following actions within a reasonable period of time before the application is scheduled  

for review:  

01.  Schedule and ensure any required public notice of the application is prepared in accordance with Section <>, 

Public Notice ;  

02.  Transmit the application, related materials, and staff report to the appropriate review authority(ies);  

03.  Transmit a copy of the staff report and any related materials to the applicant and the landowner, if different from 

the applicant; and  

04.  Make the application, related materials, and staff report available for examination by the public.  

D.  APPLICATIONS SUBJECT TO DECISION BY TOWN STAFF  

01.  In cases where a development application is decided by the Technical Review Committee, the Planning Director, 

or another designated Town staff member, the appropriate review authority  shall make one of the following 

decisions in writing, based on the review standards set forth in Section <>, Specific Application Procedures :  

a.  Approve the application;  

b.  Disapprove the application; or  

c.  Delay decision making for a specified time to allow the applicant to revise the application for compliance with the requireme nts 

in this Ordinance.  

02.  In some instances, Town staff may decide an application contingent upon further revision by the applicant in 

accordance with the direction provided in the decision.  

E.  CONFLICT OF INTEREST  

Town staff shall comply with all applicable provisions in Section <>, Conflict of Interest . 

2.4.8.  PUBLIC NOTICE  

A.  PUBLIC MEETINGS DISTINGUISHED FROM PUBLIC HEARINGS  

Applications subject to public hearings by the North Carolina General Statutes are required to provide public notice about 

the pending application to designated  landowners in accordance with this section. Public meetings are not public hearings, 

and do not require the provision of individual public notice to designated  landowners about a pending application in 

accordance with this section but must provide general public notification about the meeting in accordance with NCGS§143 -

318.12 (the “open meetings” l aw).  
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B.  PUBLIC HEARING SCHEDULING  

When a development application is subject to a public hearing, the Planning Director, or a designee, shall ensure that the 

public hearing is scheduled for a regular meeting, or a meeting specially called for that purpose by the review authority.  

C.  PUBLIC NOTIFICATION REQUIREMENTS  

01.  All development applications subject to public notification shall comply with the appropriate standards in 

NCGS§§160A -31, 160A -58, 160D -406, 160D -601, 160D -602, 160D -1005, and other applicable sections of the North 

Carolina General Statutes.  

02.  Table <>, Public Notification Requirements,  summarizes the requirements for public notice, but in the event of a 

conflict with State law, State law shall prevail , even in cases where State law requires a reduced level of public 

notice . 

03.  In computing the required time periods, the day the notice is published, mailed, or posted shall not be included, 

but the day of the hearing shall be included.  

 

TABLE <>: PUBLIC NOTIFICATION REQUIREMENTS  

TYPE OF DEVELOPMENT APPLICATION 
TYPE OF PUBLIC NOTIFICATION REQUIRED (R= REQUIRED) 

PUBLISHED [1] MAILED [2] POSTED [3] 

Annexation  R [4]  [5]  • 

Appeal  • R [6]  R 

Development Agreement  R R R 

Rezoning (Conditional and Conventional)  R [7]  R R 

Special Use Permit  • R R 

Text Amendment  R • • 

Variance (Water -Related and Zoning -Related)  • R R 

NOTES:  

[1] Notice shall be published once a week for two successive calendar weeks with the first notice 

published no more than 25 day s nor less than 10 days before the public hearing.  

[2] Notice shall be mailed to the applicant, affected property owners, and property owners of 

abutting land between 10 and 25 days before the public hearing.  

[3] Notice shall be posted between 10 and 25 days before the public hearing.  

[4] For annexations, notice shall only be required to be published once with the notice being 

published at least 10 days prior to the public hearing.  

[5] In cases where the area being annexed is contiguous to the corporate limits but not served by a 

newspaper of general circulation, the Town shall provide posted notice in at least 3 locations within 

the area being annexed and 3 additional areas within t he Town (a total of 6 locations).  

[6] Mailed notice shall only be required in cases where the appeal pertains to a particular property. 

[7] In the case of large -scale rezonings of 50 or more different landowners, mailed notice only 

provided to landowners residing outside the area of publish ed notice circulation in accordance with 

NCGS§160D -602(b).  

 

D.  PUBLISHED NOTICE REQUIREMENTS  

When the North Carolina General Statutes require that public notice be published, the Town staff member responsible shall 

publish a notice in a newspaper that is regularly published at least one time per week for two successive weeks in a 

newspaper that ha s general circulation in the Town.  

E.  MAILED NOTICE REQUIREMENTS  

When the North Carolina General Statutes require that public notice be mailed, mailed notice shall be provided in 

accordance with the following:  
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01.  The Town shall prepare the required mailed notice.  

02.  Mailed notice shall be provided to the last known address (as listed in Henderson County tax records) for each of 

the following:  

a.  The landowner;  

b.  The applicant, if different from the landowner;  

c.  Landowners of properties adjacent to the land that is the subject of the application, but also located across a street, railr oad, or 

other transportation corridor; and  

d.  Any others who are entitled to receive mailed notice in accordance with NCGS§160D -602.  

03.  Notice shall be deemed mailed by its deposit in the United States first class mail, properly addressed, postage 

paid. The content and form of the notice shall comply with Section <>, Notice Content .  

04.  The Town may, on a case -by -case basis, and in the sole discretion of the Town, provide additional mailed notice 

above and beyond the minimum statutory requirements. The Town is under no obligation to provide any additional 

notice beyond that specified by t he General Statutes, and failure of the Town to provide mailed notice beyond that 

required by State law shall not impair the notice provided or invalidate the proceedings.  

05.  A copy of the mailed notice, the list of landowners receiving notice, and a certification of mailing by the Town staff 

member responsible shall be maintained in the offices of the Planning Department for public inspection during 

normal business hours.  

06.  Mailed notice shall not be required when a rezoning includes more than 50 lots or tracts owned by at least 50 

different landowners, provided the Town publishes a map (occupying at least ½ of a newspaper page) showing the 

boundaries of the affected area in a newspaper of general circulation once a week for two successive calendar 

weeks between 10 days and 25 days before the public hearing. Affected landowners residing outside the 

newspaper circulation area shall be notified via first class mail pursuant to S ection <>, Mailed Notice 

Requirements . 

F.  POSTED NOTICE REQUIREMENTS  

When the North Carolina General Statutes require that public notice be posted, the Planning Director or a designee shall 

provide the required posted public notice in accordance with the following:  

01.  A sign (or signs) shall be placed on the subject property in a conspicuous location so as to be clearly visible to the 

traveled portion(s) of the respective street(s).  

02.  Where the land subject to the notice does not have frontage on a public street, the sign shall be erected on the 

nearest street right -of-way.  

G.  NOTICE CONTENT  

Unless expressly indicated otherwise by the North Carolina General Statutes, all notices by mail, posting, or publication 

shall:  

01.  Identify the date, time, and place of the public hearing;  

02.  Describe the land involved by parcel identification number (PIN), street address, or by its relationship to a fronting 

street and the nearest cross street (if applicable);  

03.  Describe the nature and scope of the proposed development or action; and  

04.  Identify the means to contact a Town official for further information.  

H.  CONSTRUCTIVE NOTICE  

01.  Minor defects in any notice shall not impair the notice or invalidate proceedings if a bona fide attempt is made to 

comply with applicable notice requirements. Minor defects in notice may include, but are not limited to:  

a.  Errors such as landowner name, title, or address existing in the County tax listing; or  

b.  Typographical or grammatical errors that do not impede communication of the notice to affected parties.  

02.  Failure of a party to receive written notice shall not invalidate subsequent action. A posted notice that becomes no 

longer visible due to weather, theft, or other unintended circumstances shall not invalidate proceedings if a bona 

fide attempt is made to comply with applicable posted notice requirements. In all cases, however, the 

requirements for the timing of the notice and for specifying the time, date, and place of a public hearing and the 

location of the subject property shall be strictly adhered to.  
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2.4.9.  PUBLIC HEARINGS AND MEETINGS  

A.  HEARINGS DISTINGUISHED  

01.  Public hearings identified in this Ordinance shall be either legislative or evidentiary (quasi -judicial) in nature.  

02.  A public meeting is not a public hearing.  

B.  LEGISLATIVE PUBLIC HEARINGS  

Table <> Application Types Table , identifies the kinds of development applications decided following completion of a 

legislative public hearing, which shall be conducted in accordance with the following requirements:  

01.  PROCEDURE  

a.  Legislative public hearings shall not be conducted until after provision of required public notice in accordance with Section <>, 

Public Notice .  

b.  The legislative public hearing shall be open to the public and shall be conducted in accordance with the review authority’s 

adopted rules of procedure for public hearings.  

c.  Attendees shall be afforded the opportunity to comment during a public hearing, as authorized in the adopted rules of 

procedure.  

02.  VOTING  

a.  The review authority shall consider the application, relevant support materials, staff report, any recommendations, and publi c 

comments. After the conclusion of the public hearing, it shall make one of the decisions authorized for the particular type o f 

ap plication based on the review standards applicable to the application type, as set forth in Section <>, Specific Application 

Procedures .  

b.  A review authority member shall not vote on an application if there is a conflict of interest in accordance with Section <>, 

Conflict of Interest .  

c.  A decision of the review authority on an application considered during a legislative public hearing shall be decided by a sim ple 

majority of the review authority members, excluding any members who are recused from voting due to a conflict of interest.  

03.  APPLICATION REVISION  

a.  Except in cases where an applicant has compelled the Town staff to process an incomplete application, an applicant may revise  

an application during a legislative public hearing in response to recommendations or suggestions of the public, the Town staff , 

or  a review authority.  

b.  In cases where a substantial change to an application is proposed following review by a prior review authority, the review 

authority deciding the application shall determine if the prior review authority needs to re -review the application before a 

decision can be made.  

c.  The Town may provide additional public notice related to revision of an application on a case -by -case basis but is under no legal 

requirement to provide additional notice in cases where applications are revised in accordance with this section.  

d.  The review authority deciding the application may approve an application modified during a legislative public hearing provide d 

that all changes are properly identified in the motion of approval and that any conditions of approval are consented to, in 

writi ng, by the applicant.  

e.  In cases where an application has been modified during a legislative public hearing, the applicant shall submit any necessary  

plans or other documents depicting the modification to the appropriate Town staff before notice of decision is provided.  

04.  REMAND  

A review authority may remand the application to a prior review authority or Town staff for further consideration of 

new information or specified issues or concerns, if appropriate.  

05.  RECORD  

a.  A recording may be made of all public hearings and if made, the recordings shall be maintained in accordance with Town policy .  

b.  Accurate minutes shall be kept of all proceedings, but a transcript need not be made.  

C.  EVIDENTIARY PUBLIC HEARINGS  

Table <>, Application Types Table , identifies the kinds of development applications decided following an evidentiary public 

hearing, which shall be conducted in accordance with State law, the review authority’s rules of procedure, and the following 

requirements:  
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01.  NOTICE REQUIRED  

Evidentiary public hearings shall not be conducted until after the provision of required public notice in accordance 

with Section <>, Public Notice .  

02.  OPPORTUNITY TO PRESENT TESTIMONY AND EVIDENCE  

a.  The applicant, the Town, and any party with standing shall be afforded a reasonable opportunity to present testimony and 

evidence in support of or in opposition to the application, and to ask questions of or cross examine the applicant, the 

applicant’s rep resentatives, anyone providing testimony during the hearing, Town staff, and the Town staff’s representatives.  

b.  Determinations of standing shall be in accordance with NCGS§§160D -406(d) and 160D -1402(c).  

03.  LIMITATION ON EVIDENCE  

a.  The Chair or other presiding officer may limit or exclude incompetent evidence, immaterial evidence, repetitive evidence, and  

personal attacks.  

b.  Decisions shall not be based upon hearsay evidence though such evidence may be entered into the record.  

c.  Only evidence presented during the public hearing may be relied upon in deciding the application.  

04.  EX PARTE COMMUNICATION  

Ex parte communications between an applicant or an affected party and a member of the review authority are 

prohibited. If it occurs, it shall be disclosed during the evidentiary public hearing.  

05.  VOTING  

a.  GENERALLY  

The review authority shall consider the application, relevant support ing  materials, staff report, any recommendations, and 

testimony . After the conclusion of the public hearing, it shall make one of the decisions authorized for the particular type of 

application based on the review standards applicable to the application type, as set forth in Section <>, Application Types .  

b.  CLEARLY STATE FACTORS FOR DECISION  

Unless stated otherwise in this Ordinance, the decision shall reflect the review authority’s determination of any contested f acts 

and their application to the applicable standards.  

c.  CONFLICTS OF INTEREST  

A review authority member shall not vote on an application if there is a conflict of interest in accordance with Section <>, 

Conflict of Interest . 

06.  APPLICATION REVISION  

a.  An applicant may revise an application during an evidentiary public hearing in response to recommendations or suggestions of 

the review authority, Town staff, or the parties with standing . 

b.  The review authority may approve an application modified during an evidentiary public hearing provided all changes are 

properly identified in the motion of approval by the review authority and that any conditions of approval are consented to, i n 

writing, b y the applicant.  

c.  In cases where an application has been modified during an evidentiary public hearing, the applicant shall submit any necessar y 

plans or other documents depicting the modification to the appropriate Town staff before notice of decision is provided.  

07.  DELAY OF DECISION  

The review authority may delay a decision on the application if additional information is requested of the applicant.  

08.  RECORD  

a.  A recording may be made of all public hearings and if made, the recordings shall be maintained in accordance with Town policy . 

b.  Accurate minutes shall be kept of all proceedings, but a transcript need not be made.  

D.  PUBLIC MEETINGS  

Review of applications by the Technical Review Committee, Planning Board, and Town Council where public notice is not 

required shall be considered during public meetings not public hearings. Public meetings shall be conducted in accordance 

with the review authority’s rules of procedure and the following requirements:  

01.  PROCEDURE  

a.  Public meetings shall require public notification of the meeting in accordance with NCGS§143 -318.12 but shall not require public 

notice of individual applications to adjacent landowners.  
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b.  The Town may choose, on a case -by -case basis, and in the sole discretion of the Town, to provide public notice of a public 

meeting to adjacent landowners in accordance with Town policy. The Town shall be under no legal requirement to provide 

public notice of a public meeting to adjacent landowners, and failure to do so shall not invalidate the proceedings.  

c.  The public meeting shall be open to the public and shall be conducted in accordance with the review authority’s adopted rules  

of procedure for public meetings.  

d.  There is no requirement to allow public comment or testimony during a public meeting, though it may be provided at the Chair 

or other presiding officer’s discretion.  

02.  VOTING  

a.  A decision of a review authority during a public meeting shall be decided by a simple majority of the members present and 

voting.  

b.  A review authority member shall recuse themselves from voting on an application when there is a conflict of interest in 

accordance with Section <>, Conflict of Interest . 

2.4.10.  CONDITIONS OF APPROVAL  

A.  Conditions of approval may be applied to Conditional Rezonings, Variances (Water - and Zoning -Related), Reasonable 

Accommodations , Special Use Permits, and Vested Rights Certificates, but may not be applied to administrative 

decisions. Administrative decisions may be decided subject to subsequent compliance with additional comments, but 

comments may not be discretionary or subjective.  

B.  Conditions shall be limited to those that address conformance of development and use of the site with Town regulations 

and adopted plans and that address the impacts reasonably expected to be generated by the development or use of the 

site.  

C.  Conditions shall be in writing and may be supplemented with text or plans and maps.  

D.  No condition shall be made part of the application which:  

01.  Specifies the ownership status, race, religion, or other characteristics of the occupants of housing units;  

02.  Establishes a minimum size of a dwelling unit;  

03.  Establishes a minimum value of buildings or improvements;  

04.  Excludes residents based upon race, religion, or income; or  

05.  Obligates the Town to perform in any manner relative to the approval of the application or the development of the 

land.  

E.  In no instance shall any of the following standards in this Ordinance be waived, reduced, or made less restrictive as part 

of an application:  

01.  Any of the applicable overlay district standards in Section <> Overlay Zoning Districts ; 

02.  The maximum allowable residential density ; 

03.  Applicable use -specific standards in Section <>, Standards for Specific Principal Uses;  

04.  The signage standards in Section <>, Signage , unless part of Alternative Plan; and  

05.  Technical requirements associated with public infrastructure.  

F.  All conditions of approval shall be consented to, in writing, by all owners of land or applicants subject to the conditions 

prior to delivery of a notice of decision (see Section <>, Written Notice of Decision ). 

G.  All conditions of approval shall be identified in the approval, the notice of decision, and on any associated plans or plats.  

H.  Any condition of approval approved by the Town and the applicant shall become a part of the application approval and 

the applicant, landowner, or subsequent assign shall remain subject to its terms and requirements.  

2.4.11.  WRITTEN NOTICE OF DECISION  

A.  CONTENT  

The notification of a decision on a development application shall be issued in the name of the applicant or applicant’s agent , 

as appropriate, directed to the address(es) identified in the application materials, and shall identify the following:  

01.  The land or matter subject to the application;  

02.  A reference to any approved plans, as appropriate;  
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03.  The approved use(s), if any; and  

04.  Any conditions of approval or other applicable requirements.  

B.  TIMING  

The Planning Director shall provide the applicant written notification of a decision or action within a reasonable time after  a 

final decision on a development application has been made.  

C.  COPY OF DECISION  

01.  In addition to providing the notification of a decision on an application to an applicant, the Planning Director shall 

make a copy of the decision available to anyone who submits a written request prior to the issuance of the 

decision.  

02.  The Planning Director shall also make a copy of the notice of decision available to the public in the Town offices 

during normal business hours.  

2.4.12.  SIMULTANEOUS PROCESSING  

A.  Whenever possible, the Town  shall process related development applications (e.g., a Site Plan  and  a Zoning Compliance 

Permit) simultaneously or concurrently where possible, subject to applicable sequency provisions in Section <>, 

Application Types .  

B.  Generally speaking, establishment of an appropriate zoning designation is a prerequisite to other related application 

types. A request for variation, deviation, reduction, or adjustment from required standards is a prerequisite to 

development plan approval . Plan approval is a prerequisite to Building Permit approval.  

C.  In the event a permit or development approval is a prerequisite to another permit or development approval (e.g., 

Administrative Adjustment or Variance approval prior to a Site Plan approval), applications may not be filed until all 

prerequisite approvals a re obtained.  

D.  Approval of one development application does not guarantee approval of any subsequent required development 

application.  

2.4.13.  PHASED DEVELOPMENT  
Nothing shall prohibit the construction of development in phases, sections, or portions, provided the development complies 

with the following:  

A.  Applications associated with phased development shall include plans that clearly identify each phase or stage, the 

location and extent of each phase or stage boundary, and the anticipated schedule of development (e.g., first stage, 

second stage, third stag e, etc.).  

B.  Phased development may provide only the required public infrastructure or other required site features concurrently with 

the active phase(s) of the development.  

C.  Nothing shall limit the Town  from requiring the establishment of public infrastructure or required site features in a 

physical location outside of the active phase(s) of development if such provision is necessary, in the sole discretion of the  

review authority, for the development to  function as required.  

D.  Provision of a Performance G uarantee (see Section <>, Performance Guarantee ) shall not be sufficient in cases where a 

review authority determines that required public infrastructure or required site features outside an active phase must be 

provided to ensure development functionality and/or public safety.  

E.  Each new phase shall be developed contiguous or adjacent to an earlier phase, to the maximum extent practicable . 

2.4.14.  ABANDONMENT, CONTINUANCE, OR WITHDRAWAL  
An applicant may request that a review authority’s consideration of a development application be continued or withdrawn by 

submitting a written request to the appropriate review authority.  

A.  PROCEDURE FOR CONTINUANCE OF APPLICATIONS SUBJECT TO A PUBLIC HEARING  

01.  In cases where an applicant seeks a continuance of an application subject to a public hearing, but public 

notification of the hearing has not yet been provided, the Planning Director shall consider and decide the request.  



CHAPTER 2 . 

APPLICATIONS  

§ 2.4  Review Processes  

Subsection 2.4.15. Reconsideration  

 

 

imagine MILLS RIVER  
 Unified Development Ordinance  

  Revised Draft   April  202 6 
    (Return to Table of Contents)  

45  

02.  If public notification of the pending public hearing has been provided in accordance with this Ordinance, the 

request for continuance shall be placed on the public hearing agenda  and be considered by the review authority. 

Additional public notification may be required for a continued application.  

03.  A request for continuance may be approved in cases where the applicant needs additional time to prepare 

evidence, secure approval from outside agencies, bring the application into closer alignment with the Town’s 

adopted policy guidance or the requirements  of this Ordinance, or for good cause, as determined by the review 

authority.  

B.  WITHDRAWAL  

01.  An applicant may withdraw an application at any time following submittal of a signed request to withdraw the 

application.  

02.  Application fees for withdrawn applications shall not be refunded.  

C.  ABANDONMENT  

01.  In cases where Town staff has notified the applicant in writing of a deficiency or a need for additional information 

in order to review or process an application and six consecutive months have lapsed without  the applicant  

correcting the deficiencies , the application shall be considered abandoned, and the review process shall be 

halted.  

02.  Abandoned applications are considered withdrawn and shall be subject to the standards in Section <> 

Reconsideration of Denied Applications.   

03.  In accordance with NCGS§143 -755, permit choice rights are extinguished following a determination of application 

abandonment, and any subsequent re -applications shall be reviewed for compliance with the standards in effect 

at the time of application filing.   

04.  Abandoned applications are returned to the applicant and application fees shall not be refunded.  

2.4.15.  RECONSIDERATION  
There is no time limit on resubmitting a  withdrawn, denied, or abandoned application . 

2.4.16.  APPROVED APPLICATION AMENDMENT  
Except for Conditional Rezonings and Special Use Permits, application approvals  identified as available for amendment in 

Section <>, Specific Application Procedures , shall only be amended in accordance with the standards in this section. 

Amendments to a development application approval shall be considered as minor modifications or major modifications, and 

must be considered in accordance with the following:  

A.  MINOR MODIFICATIONS  

01.  Subsequent plans and permits for development may include minor modifications provided the development 

continues to meet the minimum requirements of this section. Minor modifications are limited to changes that have 

no material effect on the character of th e development or changes that address technical considerations that 

could not reasonably be anticipated at the time of the application approval.  

02.  The following minor modifications may be approved by the Planning Director, in consultation with other 

appropriate Town staff:  

a.  Changes to the location of entrances or driveways, the rearrangement of internal streets, turn lanes, drives, or access 

restrictions;  

b.  Changes to the configuration of parking areas, or an increase or decrease in the provided number of parking spaces by ten 

percent or less provided the use complies with the applicable off -street parking requirements;  

c.  Changes to the configuration or location of open space or placement of required amenities, provided the amount of open space 

(whether passive or active) is unchanged;  

d.  Changes to the configuration of landscape yards, including types of materials, provided minimum width and planting 

requirements are met;  

e.  Changes to the proposed building elevation or facade, including materials, provided that the change retains the same general 

architectural character and remains consistent with the design parameters established in the original approval; and  
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f. Changes to the arrangement or location of buildings provided there is no increase in the number of buildings, size, or amount  of 

impervious surface.  

03.  In no instance shall a minor modification include any changes to the range of permitted uses or the overall density 

of the development.  

B.  MAJOR MODIFICATIONS  

01.  Changes that materially affect the basic configuration of the development, a condition of approval, or that exceed 

the scope of a minor change modification are considered major modifications.  

02.  Major modifications include, but are not limited to : 

a.  Increases in building height;  

b.  Changes in uses;  

c.  Changes in density or intensity;  

d.  Decreases in open space;  

e.  Substantial changes in the location of streets (particularly if streets are to be deleted or access points to the development  

moved so traffic flows both inside and outside the development are affected); and  

f. Change in the location of any public easement.  

03.  Major modifications must be reviewed and considered only in accordance with the procedures and standards 

established for the original application approval.  

2.4.17.  AS -BUILTS  

A.  In cases where a development includes installation of new, or extension of existing public infrastructure (including public 

streets, public potable water lines, public sanitary sewer lines, public sidewalks, trails, greenways , or stormwater control 

devices ) the applicant shall certify that public infrastructure is installed in accordance with all applicable requirements. 

Certification shall be prepared and signed by a professional engineer.  

B.  In addition to the required certification, the applicant shall also provide actual as -built plans for all public infrastructure to 

the Town prior to issuance of a Certificate of Compliance or a Certificate of Occupancy.  

C.  As -builts plans shall be prepared by and sealed by a professional engineer, and shall include:  

01.  A final grading plan with actual spot elevations, slopes, key contours;  

02.  Roadway/driveway geometry as built (widths, radii, tie -ins);  

03.  Sidewalks/paths/curb and gutter locations;  

04.  Associated retaining walls (length, height, top/bottom elevations);  

05.  Location and sizes of water lines, valves, hydrants, meters, backflow assemblies;  

06.  Location and sizes of sewer lines, manholes, cleanouts, service laterals;  

07.  Profiles of water lines and sewer lines;  

08.  Location and configuration of street -related storm drainage facilities, including pipes, structures, inlets, outfalls;  

09.  Rim and invert elevations, pipe sizes/materials, slopes; and  

10.  Separation distances (where required).  

D.  As -built plans associated with stormwater control measures, when required, shall include the following:  

01.  As -built layout of ponds, bioretention, and infiltration areas;  

02.  Key elevations (forebay, orifice, riser, emergency spillway, etc.);  

03.  Actual storage volumes (if required by permit);  

04.  Outlet structure details and device sizing;  

05.  Underdrains, cleanouts, observation wells;  

06.  Impervious area served (final calculated BUA);  

07.  Permanent stabilization methods;  

08.  Permanent groundcover areas;  

09.  Location of access, maintenance, and other easements; and  

10.  Final drainage patterns, if changed.  
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2.4.18.  EXPIRATION OF APPROVAL  

A.  Unless otherwise specified in Section <>, Specific Application Procedures , application approvals issued under this 

Ordinance shall expire within one year of the written notice of decision if the work authorized has not been substantially 

commenced.  

B.  In the event the work authorized by an approval has substantially commenced, but has subsequently been delayed or 

failed to maintain substantial progress for a period of one year or more, the application approval shall expire in 

accordance with NCGS§160D -403(c).  

C.  The one -year period identified in this sub -section shall not include the period of time associated with enforcement 

actions, appeal , or litigation  of an approval.  

D.  The duration of vested rights associated with an application approval shall be in accordance with Section <>, Vested 

Rights , unless otherwise stated in this Ordinance.  

§ 2.5  SPECIFIC APPLICATION PROCEDURES  
Each specific application herein , includes a procedural flowchart figure that depicts the specific steps in the application 

review process. The procedural flowcharts use a box  for each step in the process with text inside the box  describing the step 

in greater detail. Some boxes may include cross references to other parts of the Ordinance. Details on each individual step 

are described in greater detail in Section <>, Review Processes . Each procedural flowchart is color coded to depict differing 

responsibili ties. White boxes indicate actions or responsibilities of the applicant. Light grey boxes indicate actions of Town 

staff. Dark grey boxes show the stage of the process where a recommendation or a decision is made (as appropriate). 

Applicants seeking greate r detail on the steps in the application review process should consult Town staff.  
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2.5.1.  ADMINISTRATIVE ADJUSTMENT  

A.  PURPOSE AND INTENT  

The purpose for this section is to establish a clear procedure and measurable review 

criteria for the administrative consideration of requests for minor deviations to certain 

numeric standards in this Ordinance (like zoning district dimensional standards, but 

not density).  The intent of the procedure is to provide relief from practical difficulties 

in complying with the standards of this Ordinance.  Administrative Adjustments shall 

only be granted when the proposed development complies with all applicable 

requirements, including advancement of the purposes of this Ordinance as described 

in Section <>, Purpose and Intent of Ordinance . 

B.  APPLICABILITY  

01.  Except where otherwise prohibited, an Administrative Adjustment may be 

requested for a modification or deviation to any of the following:  

a.  A zoning district dimensional standard in Chapter 3, Districts.  

b.  A numeric use -specific standard in Chapter 4 , Land Uses.  

c.  A numeric requirement in Chapter 6, Standards . 

02.  In no instance shall an Administrative Adjustment application seek to 

increase or reduce any of the following:  

a.  Increase t he maximum allowable residential density on a lot;  

b.  Reduce t he minimum required separation distance between two use types;  

c.  Reduce the  requirements specified in a traffic  impact analysis;  

d.  Reductions to the standards pertaining to the WSPO or the SFHA ; or  

e.  Reductions to required infrastructure standards, including streets, potable water, or 

wastewater system requirements.  

03.  Applications seeking a Variance shall not also be subject to a simultaneous 

Administrative Adjustment application.  

C.  AMOUNT OF ADJUSTMENT  

An administrative adjustment may allow a deviation from a numeric standard in this Ordinance in accordance with the 

amount specified in Table <> , Maximum Adjustment Amount.  

 

TABLE <>: MAXIMUM ADJUSTMENT AMOUNT  

LOCATION AND/OR TYPE OF DEVELOPMENT 
MAXIMUM AMOUNT OF 

ADJUSTMENT 

Any proposed development in the Town Center  (TNC ) District  15% 

Any proposed development within any other zoning district  10%  

 

D.  APPLICATION FILING  

See Section <>, Application Filing . 

E.  PROCEDURE  

The review procedure for an administrative adjustment shall be in accordance with Section <>, Application Summary Table , 

and Figure<>, Administrative Adjustment Procedure.  

F.  DECISION  

The Planning Director shall decide an application for an Administrative Adjustment in accordance with the standards in 

Section <>, Review Criteria , and Section <>, Review Process es . 

FIGURE <>: ADMINISTRATIVE 

ADJUSTMENT PROCEDURE  
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G.  REVIEW CRITERIA  

01.  The Administrative Adjustment is consistent with the type and maximum thresholds for an Administrative 

Adjustment established in this section;  

02.  The Administrative Adjustment:  

a.  Is required to compensate for some unusual aspect of the site or the proposed development that is not shared by landowners in  

general; or  

b.  Is necessary to allow for proper functioning of public or private infrastructure; or  

c.  Saves healthy existing trees; or  

d.  Helps limit the need for site grading or revision to existing drainage patterns;  

03.  Approval of the Administrative Adjustment is not expected to pose a danger to the public health or safety;  

04.  The Administrative Adjustment will not negatively impact the function or performance of on -site wastewater or 

stormwater management devices;  

05.  Adverse impacts resulting from the Administrative Adjustment will be fully mitigated;  

06.  The development requirement being adjusted is not the subject of a previously approved Administrative 

Adjustment, condition of approval, or Variance on the same site.  

H.  EFFECTIVE DATE  

The Administrative Adjustment is effective on the date that the adjustment is granted.  

I.  SEQUENCE  

01.  An Administrative Adjustment may be requested either as a stand -alone application, or in combination with 

another application for development review.  

02.  In cases when submitted with another application, the Administrative Adjustment application shall be decided 

prior to the other associated application(s).  

03.  Applications for Conditional Rezonings or Variances shall not include requests for Administrative Adjustments.  

J.  EFFECT  

Approval of an Administrative Adjustment allows the approved form of modification, deviation, reduction, or adjustment , the 

approval of which shall not be considered to be in conflict with the applicable provisions of this Ordinance.  

K.  AMENDMENT  

Amendment of an Administrative Adjustment approval may only be reviewed and considered in accordance with the 

procedures and standards established for its original approval  and Section <>, Approved Application Amendment . 

L.  EXPIRATION  

01.  If an Administrative Adjustment is submitted with another development application, the expiration of the 

Administrative Adjustment shall be the same as the associated development application.  

02.  See Section <>, Expiration , in cases where an Administrative Adjustment is submitted as a stand -alone application.  

M.  VESTING  

01.  If an Administrative Adjustment is submitted with another development application, the vesting term of the 

Administrative Adjustment shall be the same as the associated development application.  

02.  In cases where an Administrative Adjustment is submitted as a stand -alone application, see Section <>, Statutory 

Vested Rights . 

N.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.2.  ALTERNATIVE PLAN  

A.  PURPOSE AND INTENT  

01.  The Alternative Plan procedure allows for creativity of site design and 

configuration as part of a Site Plan or subdivision application review process.  

The Alternative Plan procedure is intended to allow a development 

configuration that do es  not fully  comply with all  applicable standards of 

Chapter 6, Standards , but that are found to be in closer alignment with the 

Town’s Adopted Policy Guidance or the provisions in Section <>,  Purpose and 

Intent of Ordinance .  

02.  The procedure is also included to help address difficult or challenging sites 

or instances when strict compliance with the applicable ordinance 

requirements is impractical or impossible.   

B.  APPLICABILITY  

01.  Review of an Alternative Plan may be proposed as part of a ny application for 

development that deviates from any of  the following sections:  

a.  Section <>, Architecural Standards and Guidelines;  

b.  Section <>, Exterior Lighting;  

c.  Section <>, Landscaping and Screening ; 

d.  Section <>, Parking and Loading ; and  

e.  Section <>, Signage . 

02.  Applications for deviations from or other section in Chapter 6, Standards, 

shall be reviewed in accordance with Section <>, Approved Application 

Amendment . 

C.  APPLICATION FILING  

01.  See Section <>, Application Filing . 

02.  Requests for an Alternative Plan shall be filed prior to or as part of an application for a Site Plan, subdivision  plat, 

and/or Sign Permit.  

D.  PROCEDURE  

The review procedure for an Alternative Plan  shall be in accordance with Section <>, Application Summary Table , and Figure 

<>, Alternative Plan Procedure . 

E.  DECISION  

The Planning Director shall decide an application for an Alternative Plan in accordance with the standards in Section <>, 

Review Criteria , the applicable provisions in Chapter 6, Standards, and Section <>, Review Process es . 

F.  REVIEW CRITERIA  

01.  The Alternative Plan request is permitted by this Ordinance, and does not seek to modify an already -approved Site 

Plan  or subdivision, which may be modified in accordance with Section <>, Approved Application Amendment ; 

02.  The Alternative Plan is proposed in response to an allowable site condition or challenge;  

03.  The type of modification or deviation is among those permitted by this Ordinance;  

04.  The application provides sufficient detail to evaluate the request in light of applicable standards;  

05.  The applicant can adequately demonstrate the development anticipated by the Alternative Plan is in closer 

alignment with the Town’s Adopted Policy Guidance or the standards in Section <>, Purpose and Intent of 

Ordinance , than a strict application of the applicable standards; and  

06.  In the case of an Alternative Plan for ar chitectural standards:  

a.  The proposed dev iations or alternatives maintain compatibility of design and character with other development in the 

immediate vicinity and avoid  creating  undue visual prominence of  the development seeking alte rnative compliance;  

b.  The Alternative Plan proposes innovative, but appropriate, use of materials and design techniques in response to unique 

characteristics of the specific site, if applicable;   

FIGURE <>: ALTERNATIVE 
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c.  The proposal is in response  to legitimate site constraints, building reuse  efforts , sustainability goals, topography, lot 

configuration, or other practical design conditions ; and  

d.  The Alternative Plan provides a demonstrable benefit such as adaptive reuse, environmental performance, housing a ffordability , 

or site preservation . 

07.  In the case of an Alternative Plan  for signage : 

a.  The proposed design, size, color, illumination, and placement of signage is compatible in style and character with the site, any 

surrounding structures, and/or the district character or architectural character of the area in which it is located;  

b.  The Alternative Plan proposes innovative, but appropriate, use of materials and design techniques in response to unique 

characteristics of the specific site, if applicable; and  

c.  The anticipated signage will be consistent with approved neighborhood plans, studies, or area plans.  

G.  SEQUENCE  

01.  Applications for an Alternative Plan may be filed concurrently with a Site Plan, subdivision, or other application but 

the Alternative Plan shall be reviewed and decided prior to consideration of a Site Plan, subdivision, or other 

application.  

02.  In no instance shall a Sign Permit application be submitted on a lot or site proposed for development requiring 

Site Plan or subdivision approval until the Site Plan or subdivision approval has been made.  

H.  EFFECT  

Approval of an Alternative Plan permits review of the associated Site Plan, subdivision, Sign Permit, or other approval type.  

I.  AMENDMENT  

Amendment of an Alternative Plan approval may only be reviewed and considered in accordance with the procedures and 

standards established for its original approval  and Section <>, Approved Application Amendment . 

J.  EXPIRATION  

An Alternative Plan approval shall not expire unless subject to a conditional of approval specifying the timing by which the 

approved development feature must be established, and the applicant fails to meet the required timing condition. In the 

event an Al terative Plan expires, it shall be null and void.  

K.  VESTING  

Not Applicable . 

L.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 

  



CHAPTER 2 . 

APPLICATIONS  

§ 2.5  Specific Application Procedures  

Subsection 2.5.3 . Annexation  

 

 

imagine MILLS RIVER  
 Unified Development Ordinance  

  Revised Draft   April  202 6 
    (Return to Table of Contents)  

52  

2.5.3.  ANNEXATION  

A.  PURPOSE AND INTENT  

The purpose of this section is to provide th e framework for the addition of lands to the 

Town’s corporate limits  based upon landowner request . 

B.  APPLICABILITY  

01.  The Town may review and decide voluntary Annexation petitions from:  

a.  The owners of land that is contiguous to the Town’s primary corporate limits; and  

b.  The owners of land that is not contiguous to the primary corporate limits when the 

proposed satellite annexation complies with the following standards:  

i. The area must be so situated that the Town will be able to provide the same 

services as it provides within its primary corporate limits; and  

ii. The nearest point on the proposed satellite annexation is not more than three 

miles from the primary corporate limits of the Town; and  

iii.  No portion of the land proposed for annexation is closer to the contiguous 

corporate limits of another municipality unless the land is subject to an approved 

annexation agreement  between the Town and the other municipality ; and  

iv.  If the land proposed for annexation is part of a recorded subdivision as defined in 

NCGS§160D -802, all lots in the recorded subdivision are part of the annexation 

petition; and  

v.  The area within the proposed satellite annexation, when added to the area within 

all other satellite annexations by the Town of Mills River , does  not exceed ten 

percent of the area within the primary corporate limits of the Town.  

02.  The Town may accept voluntary Annexation petitions from landowners of 

land that do es  not meet the criteria in sub -section ( 0 1) above, but may not 

decide them until the application is consistent with sub -section ( 0 1) above.  

C.  APPLICATION FILING  

01.  The Annexation petition shall be signed by all the owners of land proposed 

for annexation.  

02.  An Annexation petition shall include a signed statement declaring whether or not any vested right with respect to 

the land subject to the petition has been established under NCGS§160D -108.  

03.  The application shall identify the volunteer fire district where the land subject to the Annexation petition is 

located.  

04.  An Annexation petition shall not require a neighborhood meeting to be conducted prior to submittal of the 

petition . 

D.  PROCEDURE  

The review procedure for Annexation  shall be in accordance with Section <>, Application Summary Table , Figure <> , 

Annexation Procedure, and the following:  

01.  Following receipt of an Annexation petition the Town Council shall direct the Town Clerk to investigate the 

sufficiency of the petition.  

02.  The Town Clerk shall investigate and certify whether the petition is legally sufficient. Only legally sufficient 

petitions shall be considered by the Town.  

03.  The Planning Director or Finance Director shall review the petition and comment on the Town’s ability to provide 

municipal services prior to consideration of the petition’s legal sufficiency by the Town Council.  

04.  The Town shall notify the applicable fire district where the land is located.  

05.  Following investigation by the Town Clerk and the Planning Director, the Town Council shall determine if the 

petition is legally sufficient. If the petition is determined to be legally sufficient, the Town Council shall schedule a 

public hearing to conside r the petition.  

06.  The Planning Board shall not review the application.  
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07.  If the Annexation petition is approved, the applicant shall be responsible for preparation of a plat suitable for 

recording with the Register of Deeds to document the annexation . 

E.  DECISION  

Approval of an Annexation is a matter committed to the legislative discretion of the Town Council.  The Annexation petition 

may be approved upon a finding the petition complies with all the standards in NCGS§§160A -31 or 160A -58.1, as appropriate, 

the stand ards in Section <>, Review Criteria , and the standards in Section <>, Review Process es . 

F.  REVIEW CRITERIA  

01.  The Annexation petition bears the signatures of all landowners within the area to be annexed;  

02.  The area to be annexed can be adequately served by the same municipal services provided within the Town’s 

primary corporate limits;  

03.  The debt obligations from serving the subject lands do not exceed the anticipated revenues to the Town;  

04.  If any of the land that is the subject of an Annexation petition is also proposed for a subdivision, the entire land 

area occupied by the subdivision is included in the Annexation petition; and  

05.  The public health, safety, and welfare of Town residents and the residents of the lands proposed for Annexation 

will be best served by the Annexation.  

G.  DECISION  

01.  After the conclusion of a legislative public hearing, the Town Council shall decide the application in accordance 

with the standards in Section  <>, Review Criteria . 

02.  The decision shall be one of the following:  

a.  Approval of the Annexation petition;  

b.  Denial of the Annexation petition; or  

c.  Remand of the Annexation petition to Town staff for further consideration.  

H.  EFFECTIVE DATE  

01.  CONTIGUOUS ANNEXATIONS  

In accordance with NCGS§160A -31(d), the Town Council shall make the Annexation ordinance effective:  

a.  Immediately; or  

b.  Within 24 months of the date the Annexation ordinance was adopted.  

02.  NONCONTIGUOUS OR SATELLITE ANNEXATIONS  

The Town Council shall make the Annexation ordinance effective date immediately or on any specified date within 

six months from the date the annexation ordinance was passed.  

I.  RECORDATION  

01.  An ordinance approving a voluntary Annexation adopted by the Town, together with a plat of the annexed area, 

shall be promptly recorded in the office of the Register of Deeds for Henderson  C ounty where located following 

adoption of the Annexation.  

02.  The applicant shall be responsible for preparing a plat meeting the State’s minimum requirements.  

03.  The ordinance approving a voluntary Annexation adopted by the Town, together with a plat of the annexed area, 

shall be filed in the office of the Secretary of State within 30 days following the effective date of the annexation 

ordinance.  

J.  SEQUENCE  

01.  In cases where land proposed for Annexation is subject to any additional development applications, the 

Annexation application shall be reviewed and decided prior to the decision on any other applications.  

02.  The Town Council may consider the initial zoning of newly annexed land immediately or at any other time 

following approval of an Annexation application.  

03.  Nothing shall limit the Town Council from adopting a Development Agreement that involves land that is not 

annexed to the Town.  
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K.  EFFECT  

01.  Upon the effective date of Annexation, the land shall be subject to the debts, laws, ordinances, and regulations of 

the Town, and shall be entitled to the same privileges and benefits as other parts of the Town.  

02.  In cases where land to be annexed is located in a v olunteer fire d istrict  subject to debts , the applicant for 

annexation shall submit payment to the Town corresponding to the land’s proportional share of all debt 

obligations  within the particular volunteer fire district  owed by the Town. The Town shall notify the applicant of the 

applicable amount of the payment.  

03.  In cases where the applicant does not make payment upon annexation, the Town may require execution of a 

Development Agreement, or other Town -accepted process for securing the land’s pro rata share of applicable 

debt obligation from the applicant as part of annexation.  

L.  EXPIRATION  

Not Applicable. Land may be de -annexed only by an act of the North Carolina General Assembly.  

M.  APPEAL  

In accordance with Section <>, Decisions by Town Council . 
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2.5.4.  APPEAL  

A.  PURPOSE AND INTENT  

The purpose for this section is to establish a clear procedure for appealing decisions 

made by Town Staff or the TRC. It clarifies that some appeals of administrative 

decisions are heard by the BOA while others are heard by the courts (like appeals 

decisions related to subdivisions – see NCGS§1403) or other bodies (like the North 

Carolina Residential Building Code Council). The section clarifies that decisions by the 

BOA and the Town Council are appealed to the Superior Court for Henderson County. 

Original civil actions may also be taken directly to Superior Court. The procedure also 

identifies review criteria for appeals.  

B.  APPLICABILITY  

Appeals of decisions or determinations by the Technical Review Committee, Planning 

Director,  or a designee  made pursuant to this Ordinance shall be reviewed and 

decided in accordance with NCGS§§160D -405 and 160D -1403 and this procedure, as 

appropriate.  

C.  APPEALS NOT REGULATED BY THIS ORDINANCE  

The following appeals and challenges shall be governed by the following:  

01.  DECISIONS BY BOARD OF ADJUSTMENT  

a.  Persons with standing as defined in NCGS§160D -1402(c) may appeal a decision by the 

Board of Adjustment to the Superior Court for Henderson  C ounty in accordance with 

NCGS§160D -1402.  

b.  Appeal of a quasi -judicial decision shall be in the nature of certiorari and in 

accordance with NCGS §§160D -406, 160D -1402, and 160D -1405, as appropriate.  

c.  A landowner or applicant with standing shall file a petition for review with the Clerk of 

Court within 30 days of the date the decision is filed in the office of the Board of 

Adjustment and delivered by personal delivery, electronic mail, or first -class ma il to 

the applicant, landowner, and to any person who has submitted a written request for 

a copy, prior to the date the decision becomes effective.  

d.  Any other person with standing to appeal shall file a petition for review with the Clerk 

of Court within 30 days from receipt, by any source, actual or constructive notice of 

the decision being appealed.  

e.  Receipt of written notice provided via first class mail in accordance with NCGS§160D -

403(b) shall be deemed to be received on the third business day following deposit of 

the notice for mailing with the United States Postal Service.  

02.  DECISIONS BY TOWN COUNCIL  

Persons with standing as defined in NCGS§160D -1403(b) may challenge legislative decisions by the Town Council, 

whose challenge shall be heard by the Superior Court for Henderson C ounty where located in accordance with 

NCGS§§160D -1401 and 160D -1405.  

a.  CHALLENGES TO OFFICIAL ZONING MAP ADOPTION OR AMENDMENT; DEVELOPMENT AGREEMENT  

i. Legislative decisions made by the Town Council pursuant to the adoption of the Official Zoning Map, amendment to the 

Official Zoning Map, or with respect to a Development Agreement shall be subject to review at the request of any aggrieved 

party by the Sup erior Court for Henderson  C ounty as detailed in NCGS§§160D -1401 and 160D -1405.  

ii. The challenge to the legislative decision must be filed with the Clerk of Court for the Superior Court of Henderson County  

where located within 60 days from the receipt of written notice or receipt from any source of constructive notice of the 

determination.  

b.  CHALLENGES TO UNIFIED DEVELOPMENT ORDINANCE TEXT ADOPTION OR AMENDMENT  

Legislative decisions made by the Town Council pursuant to the adoption of this Ordinance or other development regulation 

shall be subject to review at the request of any aggrieved party by the Superior Court for Henderson  C ounty as detailed in 

NCGS§§160D -1401 and 160D -1405. The challenge to the Superior Court must be filed within the following timeframes:  
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i. VALIDITY OF ACTION  

Challenges to the validity of ordinance language shall be filed within one year of the date that the ordinance or amendment 

becomes effective or when the party bringing the challenge has standing to file the challenge, whichever is later.  

ii.  PROCEDURAL FLAW  

Challenges to an ordinance or amendment based upon the process of adoption shall be filed within three years of the 

adoption date of the ordinance or amendment.  

03.  ORIGINAL CIVIL ACTIONS  

Persons with standing, as defined in NCGS§160D -1403.1 may bring an original civil action in Superior Court in the 

county where located without first being heard by the Board of Adjustment for some administrative decisions, 

determinations of vested rights, and notices of violation in cases where the applicant claims the decision or a 

provision in this Ordinance is:  

a.  Unconstitutional;  

b.  Beyond statutory authority;  

c.  Pre -empted by State law; or  

d.  A taking of all property value.  

D.  STANDING TO APPEAL A DECISION BY A TOWN STAFF MEMBER  

Only those parties possessing any of the following criteria shall have standing to appeal a decision, Determination, or a 

notice of violation by a Town staff member to the Board of Adjustment:  

01.  An ownership interest, a leasehold interest, or an interest created by easement, restriction, or covenant in the 

property that is the subject of the decision or Determination being appealed; or  

02.  An option or contract to purchase the property that is the subject of the decision or Determination being 

appealed; or  

03.  An applicant before the review authority whose decision is being appealed; or  

04.  Any other person who will suffer special damages as the result of the decision or Determination being appealed; 

or  

05.  An incorporated or unincorporated association to which owners or lessees of property in a designated area 

belong by virtue of their owning or leasing property in that area, or an association otherwise organized to protect 

and foster the interest of the par ticular neighborhood or local area, so long as at least one of the members of the 

association would have standing as an individual to challenge the decision or determination being appealed, and 

the association was not created in response to the particular development or issue that is the subject of the 

appeal; or  

06.  The appellant is the Town Council of Mills River.  

E.  INITIATION  

01.  An applicant, property owner, or other person with standing shall initiate an Appeal by filing a notice of appeal 

with the Planning Director within 30 days of the date they receive the written notice of decision being appealed.  

02.  Receipt of written notice of decision provided via first class mail in accordance with NCGS§160D -403(b) shall be 

deemed to be received on the third business day following deposit of the notice for mailing with the United States 

Postal Service.  

03.  Petitions for appeal shall specify the grounds for the Appeal.  

04.  The Planning Director shall transmit to the Board of Adjustment all the papers constituting the record upon which 

the action being appealed was taken.  

F.  PROCEDURE  

The review procedure for an Appeal of a Town staff member decision or action  shall be in accordance with Section <>, 

Application Summary Table , and Figure<>, Appeal  Procedure.  

G.  DECISION  

The Board of Adjustment shall decide an Appeal of a Town staff decision or action in accordance with the applicable 

standards in the North Carolina General Statutes, Section <>, Review Criteria , and Section <>, Review Process es . 

H.  REVIEW CRITERIA  
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01.  The Board of Adjustment is limited to the following decisions in considering the Appeal:  

a.  Whether the review authority erred in the determination of this Ordinance; or  

b.  Whether the review authority erred in determining whether a standard of this Ordinance was met.  

02.  The Board of Adjustment shall not hear any evidence or make any decision based on hardships or special 

conditions, except as part of an application for a Water - or Zoning -Related Variance.  

I.  DECISION  

01.  The decision shall be based on the competent, material, and substantial evidence in the record of the Appeal, as 

supplemented by arguments presented at the evidentiary hearing, Figure <>, Appeal Procedure , and the standards 

in Section <>, Review Criteria . 

02.  The decision shall be one of the following:  

a.  Affirmation of the decision or determination (in whole or in part);  

b.  Modification of the decision or determination (in whole or in part); or  

c.  Reversal of the decision or determination (in whole or in part).  

03.  Voting shall be in accordance with Section <>, Voting.  

04.  If a motion to reverse or modify is not made, or a motion fails to receive a majority vote from Board of Adjustment 

members eligible to vote, then the Appeal shall be denied.  

05.  Each decision shall be made in writing and reflect the Board of Adjustment’s determination of contested facts and 

their application to the standards in this Ordinance.  

06.  The written decision shall be signed by the Chair or other duly authorized member of the Board of Adjustment.  

07.  The decision of the Board of Adjustment shall be effective upon the filing of the written decision in the offices of 

the Planning Department.  

J.  EFFECT  

01.  The filling of an appeal shall stay all of the following:  

a.  Any further proceedings or actions conducted by the applicant except in such cases where such stoppage would cause 

imminent peril to life or property as determined by the Planning Director;  

b.  The application of any further remedies for violation of this Ordinance by the Town; and  

c.  The accumulation  of any further fees or fines associated with violation of this Ordinance.  

02.  In cases where the Town official from whose decision an appeal is taken certifies to the Board of Adjustment that a 

stay would cause imminent peril to life or property or would seriously interfere with enforcement of this 

Ordinance; administrative proceedi ngs shall not be stayed except through issuance of a restraining order by a 

court of competent jurisdiction.  

03.  In the event enforcement proceedings are not stayed by an Appeal, the appellant may file a request for an 

expedited hearing of the appeal in accordance with NCGS§160D -405(f), and the Board of Adjustment shall 

conduct a meeting to hear the Appeal within 15 days of the date the request for an expedited hearing is filed.  

04.  Nothing shall prevent the Board of Adjustment from staying the issuance of any final approval of development 

applications, including Building Permits, affected by the issue being appealed in accordance with NCGS§160D -

405(f).  

K.  EXPIRATION  

Not applicable.  

L.  APPEAL  

In accordance with Section <>, Decisions by Board of Adjustment .  

 

2.5.5.  BUILDING PERMIT  
Building Permits shall be submitted, reviewed, and approved in accordance with the applicable requirements and review 

procedures of the Henderson County Permits and Inspections Department.  
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2.5.6.  CERTIFICATE OF COMPLIANCE  

A.  PURPOSE AND INTENT  

The purpose of the Certificate of Compliance procedure is to ensure that a proposed 

development has been constructed in accordance with all applicable requirements of 

this Ordinance and any applicable conditions of approval prior to issuance of a 

Certificate o f Occupancy by the Henderson County Inspections and Permitting 

Department.   

B.  APPLICABILITY  

01.  Any development subject to the requirement to obtain a Certificate of 

Occupancy shall be subject to the requirement to obtain a Certificate of 

Compliance from the Town  prior to issuance of the Certificate of 

Occupancy . 

02.  A C ertificate of Compliance shall be required prior to issuance of a 

Temporary Certificate of Occupancy.  

C.  APPLICATION FILING  

See Section <>, Application Filing . 

D.  PROCEDURE  

A Certificate of Compliance shall be decided in accordance with Section <>, 

Application Summary Table , and Figure <> , Certificate of Compliance Procedu re.  

E.  DECISION  

The Planning Director shall decide an application for an Certificate of Compliance in 

accordance with the standards in Section <>, Review Criteria , and Section <>, Review Proces ses . 

F.  REVIEW CRITERIA  

An application for a Certificate of Compliance shall be approved in cases where the land, building, structure, and proposed 

use complies with:  

01.  All relevant standards of this Ordinance;  

02.  Any other applicable Town requirements;  

03.  All applicable conditions of approval;  

04.  The Building Permit;  

05.  All applicable State Building Code or Residential Building Code requirements; and  

06.  All applicable State and federal requirements.  

G.  SEQUENCE  

Applications for a Certificate of Compliance may not be filed until work authorized by a Building Permit or an approved Final  

Plat has been completed, or an application for a Performance Guarantee has been approved in accordance with Section <>, 

Performance Guarantee . 

H.  EFFECT  

Approval of Certificate of Compliance allows an applicant to proceed with application for Certificate of Occupancy with 

Henderson County .  In no instance shall the County issue a Certificate of Occupancy or Temporary Certificate of Occupancy 

unless and until a Certificate of Compliance has been issued.  

I.  EXPIRATION  

Not applicable . 

J.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 

FIGURE <>: CERTIFICATE 

OF COMPLIANCE  
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2.5.7.  CERTIFICATE OF OCCUPANCY  
Certificates of Occupancy shall be submitted, reviewed, and approved in accordance with the applicable requirements and 

review procedures of the Henderson County Permits and Inspections Department . 

 

2.5.8.  CONDITIONAL REZONING  

A.  PURPOSE AND INTENT  

The purpose of this section is to provide a uniform means for amending the Official 

Zoning Map to establish a conditional zoning district in cases where the standards of a 

conventional zoning district are inadequate to appropriately address the anticipated  

impacts generated by development  or the unique features of a development site . The 

conditional zoning district, if approved, establishes a unique zoning district that is 

tailored to the specific proposal and subject to unique conditions of approval. It is the 

intent of these standards to provide a process where an applicant may vol untarily 

place additional limitations on the development potential of their land. It is also 

intended to allow an applicant to request greater flexibility in the application of some 

development requirements in pursuit of a higher quality of development.  

B.  APPLICABILITY  

01.  This procedure is solely for the establishment of a conditional zoning district 

designation on land within the Town’s planning jurisdiction.  

02.  In no instance shall a Conventional Rezoning application be converted to a 

Conditional Rezoning application, nor shall a Conditional Rezoning 

application be converted to a Conventional Rezoning application.  

03.  In no instance shall any lot or tract that is the subject of a Conditional 

Rezoning application also be the subject of any other rezoning application at 

the same time.  

C.  CONDITIONAL REZONING TYPES  DISTINGUISHED  

All Conditional Rezoning applications shall seek to establish one of the following two  

forms of conditional zoning district:  

01.  A Type 1, Limited Conditional Rezoning application to establish a “limited” 

conditional zoning district, which include an applicant -sponsored reduction 

in the range of allowable use types but no other deviations from any 

required standards  in this Ordinance ; or  

02.  A Type 2, Unlimited Conditional Rezoning application to establish an 

“unlimited” conditional zoning district, which is subject to a Concept Plan 

and applicant -sponsored conditions that may be more or less restrictive tha n 

other applicable Ordinance standards, subject to  the standards in  Section 

<>, Limitations on Reductions , and Section <>, Conditions of Approval .  

D.  APPLICATION FILING  

01.  All Conditional Rezoning applications shall:  

a.  Be initiated and signed by all the landowner(s) of the land subject to the application;  

b.  Include all applicant -proposed conditions of approval;  

c.  Include a detailed written description of the range of potential principal and 

secondary use types, which shall be treated as a condition;  

d.  Not include a Concept Plan in cases where the application is a Type 1 Conditional 

Rezoning application (see Section <>, Conditional Rezoning Types  Distinguished );  

FIGURE <>: CONDITIONAL 
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e.  Include a Concept Plan prepared in accordance with Section <>, Concept Plans Associated with a Type 2 Conditional Rezoning , 

if a Type 2 Conditional Rezoning application  seeking to enhance, reduce, or otherwise deviate from an applicable dimensional, 

or development standard in this Ordinance;  

f. Include a Traffic  Impact Analysis, when required by Section <>, Traffic  Impact Analysis ; 

g.  Identify requests for reductions from applicable standards in this Ordinance when requested and why such requests are 

necessary; and  

h.  Provide evidence indicating the ways in which a Type 2 Conditional Rezoning seeking a reduction from standards in this 

Ordinance will result in development that is in closer alignment with Section <>, Purpose and Intent of Ordinance , and the 

Town’s adopted policy guidance.  

02.  Applications complying with a Town -mandated Fee -in-Lieu or anticipated to include an applicant -requested Fee -

in-Lieu shall include information mandated in Section <>, Fee -in-Lieu . 

03.  Applications subject to a required neighborhood meeting shall include required information in accordance with 

Section <>, Neighborhood Meeting . 

04.  Review of applications for a conditional rezoning on land located within a designated Voluntary Agricultural 

District or Enhanced Voluntary Agricultural District shall not be commenced until at least 120 days after provision 

of a recommendation on the prop osed rezoning are provided by the Henderson County Agricultural Advisory 

Board  and the Mills River Agricultural Advisory Committee (see Section <>, Rezoning of  an Agricultural District ). 

E.  PROCEDURE  

01.  The review procedure for a Conditional Rezoning  shall be in accordance with Section <>, Application Summary 

Table , and Figure <> , Conditional Rezoning Procedure .  

02.  The Technical Review Committee shall review and comment on all Concept Plans filed with a Conditional Rezoning 

application prior to consideration of the application by the Planning Board.  

F.  RECOMMENDATION  

01.  After conclusion of a public meeting, the Planning Board shall make a recommendation on the application based 

on its consistency with Section <>, Review Criteria . 

02.  In making its recommendation, the Planning Board shall prepare a written statement regarding the application’s 

consistency with the Town’s adopted policy guidance.  

03.  During its review, the Planning Board may suggest revisions to the application, including to proposed conditions, 

consistent with Section <>, Conditions of Approval . Only those revisions agreed to in writing by the applicant shall 

be incorporated into the application.  

G.  CITIZEN COMMENT  

In cases where a resident or landowner submits written comments to the Town at least two business days prior to the date a 

decision is being made on the application, the Town Clerk shall deliver the statement(s) to the Town Council.  

H.  APPLICATION REVISION  

The applicant may make changes to a Conditional Rezoning application, including changes recommended by the Planning 

Board or the Town Council at any time prior to the Town Council’s decision. The applicant may only propose changes 

provided that:  

01.  Changes shall be made in writing to the Planning Director; and  

02.  Changes shall be signed by all landowners or their agents.  

I.  DECISION  

01.  After the conclusion of a legislative public hearing, the Town Council shall decide the application in accordance 

the standards in Section <>, Review Criteria .  

02.  The decision shall be one of the following:  

a.  Approval of the application;  

b.  Denial of the application;  

c.  Approval of a revised application; or  

d.  Remand of the application to the Planning Board or the Technical Review Committee for further consideration.  
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03.  The decision shall be based on the legislative discretion of the Town Council, taking into consideration the 

recommendation of the Planning Board, citizen comments, if provided, and the standards in Section <>, Review 

Criteria .  

04.  In making its decision, the Town Council shall adopt a written statement of reasonableness and consistency with 

the Town’s adopted policy guidance in accordance with NCGS§160D -605.  

J.  REVIEW CRITERIA  

The advisability of approving a Conditional Rezoning application is a matter committed to the legislative discretion of the 

Town Council and is not controlled by any one factor. In determining whether to adopt or deny a proposed Conditional 

Rezoning, the T own Council may weigh the relevance of and consider the following:  

01.  If the application is consistent with the applicable standards in Section <>, Conditional Zoning Districts ; 

02.  Whether the proposed Conditional Rezoning advances the public health, safety, or welfare;  

03.  Whether and the extent to which the proposed Conditional Rezoning is appropriate for its proposed location, and 

is consistent with the purposes, goals, objectives, and policies of the Town’s adopted policy guidance;  

04.  Whether an approval of the Conditional Rezoning is reasonable and in the public interest;  

05.  Whether the mandatory time period between consideration of the application by the local Agricultural Advisory 

Board and the Planning Board has taken place for lots located within a Voluntary Agricultural or Enhanced 

Voluntary Agricultural District;  

06.  Whether and the extent to which the Concept Plan associated with the Conditional Rezoning is consistent with 

this Ordinance; and  

07.  Any other factors the Town Council may determine to be relevant.  

K.  CONDITIONS  

01.  Only conditions mutually agreed to by the applicant and the Town Council may be approved as part of a 

Conditional Rezoning.  

02.  Conditions shall be limited to those that address conformance of development and use on the site with Town 

regulations and adopted policy guidance and that address the impacts reasonably expected to be generated by 

the development or use of the site.  

03.  All conditions shall comply with Section <>, Conditions of Approval .  

04.  Conditions shall be in writing and may be supplemented with text, plans, or maps as permitted by this Ordinance.  

05.  The Concept Plan approved as part of a Type 2 Conditional Rezoning shall be considered as a condition of 

approval and referenced in  the Conditions of Approval  associated with the application . 

06.  In the case of disagreement between an applicant and the Town as to whether or not a Concept Plan or narrative 

includes the necessary degree of specificity or the clear intent that a depicted development configuration feature 

warrants treatment as a condit ion of approval, the Planning Director shall decide the issue in accordance with 

Section <>, Determination.  

07.  The Town Council m ay suggest that a condition of approval be attached to a Conditional Rezoning that permits 

the Town Council to initiate a Town -sponsored rezoning to revert the land that is the subject of a Conditional 

Rezoning approval to its prior zoning district designation (or the closest approximation thereto) in cases where an 

applicant has failed to secure a Building Permit for the proposed development within three years of the 

Conditional Rezoning Approval.  

08.  All applications for a Conditional Rezoning shall be supplemented with a condition of approval addressing the 

requirements in Section <>, Reversion . 

L.  DESIGNATION  

01.  The Planning Director shall cause changes to be made to the Official Zoning Map promptly after approval of a 

Conditional Rezoning application by the Town Council.  

02.  In cases when a Conditional Rezoning application is deemed inconsistent with adopted policy guidance, but is 

approved by the Town Council, the future land use map shall be amended to be consistent with the approved 

Conditional Rezoning application with a note referencing the application approval.  

M.  SEQUENCE  
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01.  Applications for Subdivisions, Site Plans, and Zoning Compliance Permits may be submitted with a Conditional 

Rezoning application, but the Conditional Rezoning application establishing the conditional zoning district shall be 

decided first.  

02.  A Concept Plan shall not substitute for a required Site Plan or Subdivision Plat, and all applications for required 

Site Plans or Subdivision Plats shall be reviewed separately after  the Conditional Rezoning application.  

N.  EFFECT  

01.  In cases where the Town Council approves a Conditional Rezoning application deemed to be inconsistent with the 

Town’s adopted policy guidance, the Conditional Rezoning approval shall also have the effect of amending any 

applicable future land use map inclu ded in the Town’s adopted policy guidance, and no additional request or 

application for a comprehensive plan amendment shall be required.  

02.  Lands subject to an approved Conditional Rezoning shall be subject to all the standards, conditions, and plans 

approved as part of that application.  

03.  Regardless of the type of Conditional Rezoning application, the development shall be subject to subsequent 

review and approval of a Site Plan or Subdivision Plat, as required under this Ordinance.  

O.  AMENDMENT  FOLLOWING APPROVAL  

Concept Plans shall only be amended in accordance with the standards in this section. Amendments to a Concept Plan 

approval shall be considered as minor modifications or major modifications, and must be considered in accordance with the 

following:  

01.  MINOR  MODIFICATIONS  

a.  Subsequent plans and permits for development may include minor modifications provided the development continues to meet 

the minimum requirements of this section. Minor modifications are limited to changes that have no material effect on the 

character of th e development or changes that address technical considerations that could not reasonably be anticipated at the 

time of the application approval.  

b.  Minor  modifications shall be reviewed and decided by the Planning Director, in consultation with other appropriate Town staff.  

c.  Minor modifications shall be limited to the following:  

i. Changes in phase boundaries provided the perimeter location of the development is unaffected;  

ii. Revisions to phase boundaries provided each phase is adequately served by necessary infrastructure, stormwater control 

measures, and open space;  

iii.  Realignment of internal transportation infrastructure provided the  proposed street continuation configuration of the 

development, or the phase is not reduced  or altered in ways that reduce the degree of street continuation ; 

iv.  Changes to the location of entrances or driveways by 100 feet or less;  

v.  Changes to the configuration of parking areas, but not the number of parking spaces and provided the parking area 

continues to meet Ordinance requirements for access and circulation;  

vi.  Changes to the configuration of landscape yards, including types of landscaping or screening materials, provided minimum 

width and planting requirements continue to be met;  

vii.  Changes to the proposed building elevation or facade, including materials, provided that the change retains the same 

general architectural character, remains consistent with the design parameters established in the original approval, and 

provided the overa ll height of the building is not increased; and  

viii.  Changes to the arrangement or location of buildings provided there is no increase in the number of buildings, size, or 

amount of impervious surface.  

d.  In no instance shall a minor modification include any changes to:  

i. The range of permitted uses;  

ii. The overall density of the development; or  

iii.  Site features that require the application of professional judgment or discretion by a licensed landscape architect, architec t, 

or professional engineer.  

02.  MAJOR MODIFICATIONS  

a.  Changes that materially affect the basic configuration of the development, a condition of approval, or that exceed the scope of 

a minor change modification are considered major modifications.  

b.  Major modifications include, but are not limited to:  

i. Increases in building height;  

ii. Changes in uses;  
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iii.  Changes in density or intensity;  

iv.  Decreases in open space;  

v.  Substantial changes in the location of streets (particularly if streets are to be deleted or access points to the development  

moved so traffic flows both inside and outside the development are affected);  

vi.  Changes to the location of entrances or driveways by more than 100 feet;  

vii.  Change in the location of any public easement; and  

viii.  Changes to site features that require the application of professional judgment or discretion by a licensed landscape 

architect, architect, or professional engineer.  

c.  Major modifications must be reviewed and considered only in accordance with the procedures and standards established for 

the original application approval.  

P.  EXPIRATION  

01.  Not applicable.    

02.  In the event the development contemplated in a Conditional Rezoning application is not substantially commenced 

within two  years from the date of the approval, the Town Council may initiate a rezoning application to return the 

land to its prior or to some other appropriate zoning district designation.  

Q.  REVERSION  

In cases where the Town has proposed, and the applicant has accepted, a condition of approval permitting the Town to 

initiate a zoning map amendment to revert the land to its prior conventional zoning district classification (or the closest 

corresponding c onventional zoning district) unless an application for a Building permit (or other similar permit for uses 

which do not involve the construction of a structure) for any part of the associated concept plan is submitted within two  

years of the initial approv al, the Town may initiate such amendment without obtaining landowner consent . 

R.  VESTING  

01.  The establishment of a conditional zoning district shall run with the land, but a Concept Plan associated with a 

Conditional Rezoning application shall be subject to Section <>, Site -Specific Vesting Plan , or Section <>, Multi -

phase Development Plan , as appropriate .    

02.  Applicants seeking a longer vesting term longer than that authorized by the approval may file an application in 

accordance with Section <>, Vested Rights Certificate . 

S.  APPEAL  

In accordance with Section <>, Decisions by Town Council . 
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2.5.9.  CONSERVATION SUBDIVISION  

A.  PURPOSE AND INTENT  

The purpose and intent of this section is to provide landowners in certain portions of 

the Town’s planning jurisdiction a development option that provides additional 

development flexibility to build on smaller lots when additional open space set -asides 

are  provided, and the development is designed and located in a way that protects 

surrounding community character, agricultural activities, or sensitive environmental 

features on the site. This is done in order to:  

01.  Conserve open land, including those areas containing prime agricultural 

soils, areas of steep slopes, unique and sensitive natural features such as 

floodplains, wetlands, river and stream corridors, areas with mature 

hardwood trees, and watersheds;  

02.  Promote established community character particularly in areas visible from 

major roadways in the Town;  

03.  Retain and protect existing wildlife habitat and environmental, natural, and 

cultural resources;  

04.  Create a linked network of open lands; and  

05.  Provide reasonable economic use of the land.  

B.  APPLICABILITY  

01.  TYPE OF DEVELOPMENT  

This Conservation Subdivision option shall be limited to development of 

single -family detached residential dwellings (including manufactured homes) 

on individual lots in subdivisions of more than eight lots. The Conservation 

Subdivision option shall not be available for any other form of development or 

use type.  

02.  WHERE PERMITTED  

Conservation subdivisions, configured as s ingle -family detached residential 

dwelling subdivisions of more than eight lots may be permitted on land in 

accordance with the standards in this section and Section <>, Listing of 

Common Principal Uses . 

03.  RELATIONSHIP TO WATERSHED PROTECTION OVERLAY DISTRICT  

Land located within a Watershed Protection Overlay District may be 

configured in accordance with the cluster development option in Section <>, Cluster Development , provided the 

development complies with the requirements in this section.  

C.  APPLICATION  

See Section <>, Application Filing . 

D.  PROCEDURE  

The Planning Director shall decide an application for a  Conservation Subdivision  after preparation and review of a 

Conservation and Development Plan, in accordance with Section <>, Application Summary Table , and Figure<>, Conservation 

Subdivision  Procedure.  

E.  CONSERVATION AND DEVELOPMENT PLAN  

Prior to review of a Preliminary Plat , an applicant shall have a conservation and development plan for the land reviewed and 

approved, or approved with conditions by the Planning Director in accordance with the following steps and the standards in 

Section <>, Review Criteria . 

01.  STEP 1: SITE ANALYSIS MAP  

FIGURE <>: CONSERVATION 
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The applicant shall prepare a site analysis map that analyzes existing conditions both on the land proposed for the 

development and land within 500 feet of the site, and submit the site analysis map to the Technical Review 

Committee. It is the intent of th is section that the information required in the site analysis map be produced from 

existing sources and maps to ensure the process is economical for the applicant.  

02.  STEP 2: SITE INSPECTION  

After receipt of the site analysis map, a representative from the Technical Review Committee shall schedule a site 

inspection of the land with the applicant. The applicant or the applicant’s representative shall attend the site 

inspection with a Town staff  member. The purpose of this site visit is to:  

a.  Familiarize the staff with the existing site conditions and features of the site;  

b.  Identify potential site development issues, including the best location for the development to minimize its visibility from e xisting 

neighborhoods and adjacent major roadways; and  

c.  Provide an opportunity to discuss site development concepts, including the general layout of conservation areas and potential  

locations for proposed structures, utilities, streets, and other development features. Comments made by the staff during the site 

inspection shall be interpreted as being only suggestive. No official decision on the conservation and development plan shall  be 

made during the site inspection.  

03.  STEP 3: CONSERVATION AND DEVELOPMENT PLAN  

Based on the site analysis map and the information obtained during the site inspection, the applicant shall prepare a 

C onservation and Development Plan. The C onservation and Development Plan shall include the following:  

a.  A site analysis map;  

b.  A conservation and development areas map that depicts areas intended for conservation and areas intended for development; 

and  

c.  A preliminary site improvements plan, showing proposed site development, including the approximate locations of utilities, 

streets, other development features, buffers (if applicable), and lot lines in the proposed development area.  

04.  STEP 4: REVIEW  

The Planning Director shall review and decide the conservation and development plan based on the standards in 

Section <>, Review Criteria . 

F.  REVIEW CRITERIA  

01.  LOCATION  

Conservation Subdivisions shall be configured to minimize the visibility of new dwellings from adjacent developed 

lands and roadways located outside the proposed Conservation Subdivision. Techniques to achieve this location 

criteria include placement of lo ts  in areas not visible from roadways or adjacent developments , retention of existing 

vegetation, or installation of berms or new landscaping material.  

02.  MINIMUM PROJECT SIZE  

Conservation Subdivisions shall be at least five acres in land area.  

03.  REQUIRED CONSERVATION AREA  

The required conservation area shall occupy at least 50 percent of the total acreage of the Conservation 

Subdivision site, but nothing shall limit it from occupying more than 50 percent of a Conservation Subdivision site.  

04.  MAXIMUM RESIDENTIAL DENSITY  

A Conservation Subdivision shall not  include a maximum residential density that exceeds the maximum allowable 

residential density for lots in the applicable base or overlay zoning district . 

05.  DIMENSIONAL REQUIREMENTS  

Lots in a Conservation Subdivision may deviate from the minimum dimensional requirements for lots in the zoning 

district where located, provided:  

a.  No lot frontage is less than 20 feet wide;  

b.  Building separation between structures on different lots meets or exceeds the minimum applicable Fire Code provisions; and  

c.  All structures shall comply with required setbacks from streets, wetlands/surface waters, or other protected natural areas.  

06.  LAND USED FOR AGRICULTURE OR FORESTRY  
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Nothing shall limit the ability of an owners’ association to lease or operate conservation area for the purposes of 

agriculture or forestry.  

G.  OWNERSHIP OF CONSERVATION AREAS  

A conservation area shall be owned jointly by a recognized homeowners’ or property owners’ association, which shall be 

established in accordance with Section <>, Owners’ Associations , or may be dedicated to a not -for-profit organization that 

specializes in land conservation and preservation . 

H.  SEQUENCE  

A Conservation Subdivision shall be approved prior to the associated Preliminary Plat.  

I.  EFFECT  

01.  Approval of a  Conservation Subdivision  permits preparation and review of the associated Preliminary Plat, but 

shall not authorize any other kind of development activity . 

02.  Development contemplated in a Conservation Subdivision shall not be commenced until after approval of a 

Preliminary Plat and Construction Drawings, if applicable.  

J.  AMENDMENT  

Amendment of a Conservation Subdivision  approval may only be reviewed and considered in accordance with the 

procedures and standards established for its original approval  and Section <>, Approved Application Amendment . 

K.  EXPIRATION  

01.  An approved Conservation Subdivision shall be valid for two years from the date of approval.  

02.  Once a Preliminary Plat  application has been filed, the associated Conservation Subdivision approval shall be 

subject to the expiration provisions associated with the Preliminary Plat.  

L.  VESTING  

See Section <>, Site -Specific Vesting Plan . 

M.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.10.  CONSTRUCTION DRAWINGS  

A.  PURPOSE AND INTENT  

The purpose and intent of this section is to establish a process for the review and 

approval of technical plans pertaining to the installation of new or extension of existing 

public infrastructure such as streets, sanitary sewer, public potable water, street 

drainage, or public sidewalks  or trails .  The provisions are also utilized to consider 

private stormwater control measures required as a part of water supply watershed 

requirements.  

B.  APPLICABILITY  

Construction Drawings, reviewed and approved in accordance with these standards, 

are required as part of:  

01.  Any Preliminary Plat  or Site Plan application that includes the installation of 

new or the extension of existing public infrastructure as part of the 

development;  

02.  The construction or extension of public infrastructure without an associated 

subdivision or Site Plan;  and  

03.  Any development that includes public , community -level , or private  

stormwater control measures.  

C.  APPLICATION  

Construction Drawings shall be configured in accordance with the following:  

01.  Construction Drawings shall be prepared by, signed, and stamped by a 

professional engineer;  

02.  Construction Drawings shall show both the horizontal or “plan” view of infrastructure as well as the vertical or 

“profile” view of infrastructure;  

03.  When a Subdivision or a Site Plan is to be developed in phases, Construction Drawings shall indicate the number 

of phases in the plat or Site Plan, and public infrastructure shall be provided so that each lot is adequately served 

by public infrastructure a t the time of conveyance regardless of the phase of development;  

04.  Phasing shown in Construction Drawings must match the phasing approved as part of the Preliminary Plat (if 

applicable). In no instance shall only a portion of a development’s phase be submitted for Construction Drawing 

review; and  

05.  If included as part of a phased development, each phase shall be configured to be inclusive of all land area 

located within the particular phase(s) under review.  

D.  PROCEDURE  

The review procedure for an Construction Drawings  shall be in accordance with Section <>, Application Summary Table , and 

Figure <> , Construction Drawing Review Procedure.  

E.  DECISION  

Applications for approval of Construction Drawings shall be decided by the Planning Director  in accordance with Section <>, 

Staff Review and Action , Section <>, Review Criteria , and Section <>, Review Process es . 

F.  REVIEW CRITERIA  

01.  Construction Drawings shall be prepared by a professional engineer licensed by the State of North Carolina;  

02.  The location and configuration of public infrastructure shall be substantially consistent with the Site Plan or the 

Preliminary Plat, including the number of any boundaries of phases;  

03.  If included as part of a phased development, be configured to be inclusive of all land area located within the 

particular phase(s) under review;  

04.  Public infrastructure elements depicted in the Construction Drawings are configured in accordance with all 

applicable Town and State requirements;  

05.  The Construction Drawings include all design sheets necessary to determine compliance; and  
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06.  Copies of all required third -party agreements, permits, and approvals necessary to begin construction are 

included.  

G.  SEQUENCE  

01.  In cases where Construction Drawings are required as part of a subdivision , applications for Construction 

Drawings may be filed concurrently with an application for a Preliminary Plat, but in no instance shall Construction 

Drawings be approved prior to approval of the Preliminary Plat . 

02.  In cases where Construction Drawing s are required as part of a Site Plan, applications for Construction Drawings 

may be filed concurrently with an application for a Site Plan, but in no instance shall Construction Drawings be 

approved prior to approval of the Site Plan.  

03.  In cases where Construction Drawings are not associated with a subdivision  or Site Plan, applications for 

Construction Drawings should be filed prior to an  application for a Building Permit, and  in no instance shall a 

Building Permit be approved prior to approval of Construction Drawings.   

H.  EFFECT  

Approval of Construction Drawings permits a subdivider to commence construction of public infrastructure . 

I.  AMENDMENT  

Amendment of a Construction Drawing  approval may only be reviewed and considered in accordance with the procedures 

and standards established for its original approval  and Section <>, Approved Application Amendment . 

J.  EXPIRATION  

01.  Approval of an application for Construction Drawings shall expire and become null and void if substantial 

commencement is not undertaken within two years of the date of approval.  

02.  Approval of an application for Construction Drawings shall expire and become null and void after substantial 

commencement if work is voluntarily stopped by the developer and the development fails to maintain substantial 

progress for a period of one year or  longer.  

K.  VESTING  

See Section <>, Statutory Vested Rights . 

L.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.11.  CONVENTIONAL REZONING  

A.  PURPOSE AND INTENT  

This section provides a uniform means for reviewing and deciding proposed 

amendments to the Official Zoning Map to establish or revise a conventional zoning 

district or overlay zoning district boundary whenever the public necessity, general 

welfare, the To wn’s adopted policy guidance, or appropriate land use practices justify 

or require doing so.  

B.  APPLICABILITY  

This procedure is solely for the establishment of a conventional zoning district or 

overlay zoning district designation on land within the Town’s jurisdiction.  

C.  APPLICATION  

01.  Applications may be initiated by the Town Council, the Planning Board, the 

Planning Director, a landowner(s), authorized landowner’s agent, or a 

contract purchaser(s) of the land in the proposed application.  

02.  In no instance shall the Town accept third -party rezoning applications 

submitted by persons who are not owners or agents authorized to act on 

behalf of landowners.  

03.  Applications for a Conventional Rezoning shall not include a Concept Plan , 

any applicant -sponsored conditions , or a Traffic Impact Analysis since the 

potential use types are unknown.  

04.  In cases where a Conventional Rezoning application seeks to rezone only a 

portion of a lot or tract, the remainder of the lot or tract shall be of a size and 

location that make it possible to subdivide or develop that portion of the 

property in accordance with the requirements in this Ordinance.   

Establishment of bifurcated, or “split -zoned” parcels is strongly discouraged.  

05.  Applications subject to a required neighborhood meeting shall include 

required information in accordance with Section <>, Neighborhood Meeting .  
06.  Review of applications for a con ventional  rezoning on land located within a 

designated Voluntary Agricultural District or Enhanced Voluntary Agricultural 

District shall not be commenced until at least 120 days after provision of a 

recommendation on the proposed rezoning are provided by the Henderson 

County  Agricultural Advisory Board  and the Mills River Agricultural Advisory 

Committee (see Section <>, Rezoning of an Agricultural District ). 

D.  PROCEDURE  

The review procedure for a  Conventional Rezoning  shall be in accordance with Section <>, Application Summary Table , and 

Figure<>, Conventional Rezoning  Procedure.  

E.  RECOMMENDATION  

01.  After conclusion of a public meeting, the Planning Board shall make a recommendation on the application based 

on its consistency with Section <>, Review Criteria . 

02.  In making its recommendation, the Planning Board shall prepare a written statement regarding the application’s 

consistency with the Town’s adopted policy guidance.  

F.  CITIZEN COMMENT  

In cases where a resident or landowner submits written comments to the Town at least two business days prior to the date a 

decision is being made on the application, the Town staff member processing the application shall deliver the statement(s) 

to the Tow n Council.  

G.  APPLICATION REVISION  

01.  In no instance shall a Conventional Rezoning application be converted into a Conditional Rezoning application.  
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02.  Nothing shall limit the Town Council from approving a more restrictive or less intense zoning district than 

requested by the applicant , provided such change does not constitute a downzo ning in accordance with 

NCGS §160D -601(d) . In cases where the Town Council decides to approve a more restricted or less intense zoning 

district than requested, the application shall not require remand back to the Planning Board or any additional 

public notification.  

H.  DECISION  

01.  After the conclusion of a legislative public hearing, the Town Council shall decide the application in accordance 

with Section <>, Review Criteria . 

02.  The decision shall be one of the following:  

a.  Approval of the application;  

b.  Denial of the application;  

c.  Approval of a revised application; or  

d.  Remand of the application to Town staff  or the Planning Board  for further consideration.  

03.  The decision shall be based on the legislative discretion of the Town Council, taking into consideration the 

recommendation of the Planning Board, citizen comments, if provided, and the standards in Section <>, Review 

Process es . 

04.  In making its decision, the Town Council shall adopt a written statement of reasonableness and consistency with 

the Town’s adopted policy guidance in accordance with NCGS§160D -605.  

I.  REVIEW CRITERIA  

The advisability of approval of a Conventional Rezoning application is a matter committed to the legislative discretion of th e 

Town Council, and is not controlled by any one factor. In determining whether to adopt or deny a rezoning application, the 

Town C ouncil may weigh the relevance of the following:  

01.  Whether the proposed rezoning advances the public health, safety, or welfare;  

02.  Whether and the extent to which the proposed rezoning is appropriate for its proposed location, and is consistent 

with the purposes, goals, objectives, and policies of the Town’s adopted policy guidance;  

03.  Whether an approval of the rezoning is reasonable and in the public interest; and  

04.  Other factors, as the Town Council may determine to be relevant.  

J.  DESIGNATION  

01.  The Planning Director shall make changes to the Official Zoning Map promptly after approval of a Conventional 

Rezoning application by the Town Council.  

02.  In cases when a rezoning application is deemed inconsistent with adopted policy guidance, but is approved by 

the Town Council, the future land use map shall be amended with a note referencing the rezoning application 

approval . 

K.  SEQUENCE  

A Conventional Rezoning application may be filed with an Annexation petition in accordance with NCGS§§160A -31 or 160A -

58.1, but no other application types shall be submitted with a rezoning application.  

L.  EFFECT  

01.  Lands subject to an approved Conventional Rezoning application shall be subject to all the applicable standards in 

this Ordinance, which shall be binding and shall run with the land.  

02.  Development located outside the Town’s corporate limits shall comply with all Town policies related to annexation 

and the extension of utilities.  

03.  In cases where the Town Council approves a Conventional Rezoning application they deem to be inconsistent with 

the Town’s adopted policy guidance, the rezoning approval shall also have the effect of amending any applicable 

future land use map included in t he Town’s adopted policy guidance, and no additional request or application for a 

comprehensive plan amendment shall be required . 

M.  APPEAL  

In accordance with Section <>, Decisions by Town Council . 
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2.5.12.  DETERMINATION  

A.  PURPOSE AND INTENT  

The purpose and intent of this section is to provide a process utilized by the Planning 

Director when an applicant requests that Town staff explain a particular development 

regulation, condition of approval, how land is zoned, or other similar question . 

B.  APPLICABILITY  

The Planning Director shall determine all aspects of this Ordinance, including 

boundaries on the Official Zoning Map, undefined terms, unlisted use types, prior 

conditions of approval, the vesting status of development . 

C.  DETERMINATIONS DISTINGUISHED  

01.  FORMAL DETERMINATIONS  

a.  Formal determinations shall be in writing and prepared in accordance with this 

section.  

b.  Only formal determinations are subject to Appeal as an administrative decision.  

02.  ADVISORY OPINIONS  

a.  Any written or oral opinions that do not meet the strict requirements of this section 

are advisory opinions.  

b.  Advisory opinions have no binding effect and are not considered formal 

determinations subject to Appeal.  

D.  APPLICATION FILING  

See Section <>, Application Filing . 

E.  PROCEDURE  

The review procedure for a Determination  shall be in accordance with Section <>, 

Application Summary Table , and Figure <> , Determination Procedure.  

F.  DECISION  

01.  The Planning Director shall provide Determinations in accordance with  Section <>, Staff Review and Action ,  

Section <>, Review Criteria , and Section <>, Review Processes .  

02.  Prior to rendering a determination, a Town staff member may consult with the Town Attorney, other Town officials 

or the Town’s professional consultants.  

G.  REVIEW CRITERIA  

01.  OFFICIAL ZONING MAP BOUNDARIES  

Interpretation of district boundaries on the Official Zoning Map shall be in accordance with the standards in Section 

<>, Interpretation of Map Boundaries , and consistent with the Town’s adopted policy guidance.  

02.  TEXT PROVISIONS AND PRIOR APPROVALS  

Interpretation of th e text of this Ordinance and approved applications shall be based on the standards in Section <>, 

Rules of Language Construction , Section <>, Transitional Provisions , and the following considerations:  

a.  The legislative intent of the provision, as indicated by purpose statements, its context and consistency with surrounding and  

related provisions, and any legislative history related to its adoption;  

b.  When the legislative intent of a provision is unclear, the Planning Director shall consider the clear and plain meaning of th e 

provision’s wording, as defined by the meaning and significance given specific terms used in the provision, as established in  

Section <>, Terms Defined , and by the common and accepted usage of the term;  

c.  The general purposes served by this Ordinance, as set forth in Section <>, Purpose and Intent of Ordinance ; and  

d.  Consistency with the Town’s adopted policy guidance.  

03.  UNLISTED USE TYPES  

FIGURE <>: 
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Determination of whether an unlisted use is similar to a use identified in Table <>, Listing of Common Principal Uses , 

shall be based on consistency with the Town’s adopted policy guidance, the standards in Section <>, Unlisted Uses , 

and the following:  

a.  The function, product, or physical characteristics of the use;  

b.  The impact on adjacent lands created by the use;  

c.  The type, size, and nature of buildings and structures associated with the use;  

d.  The type of sales (retail, wholesale), and the size and type of items sold and displayed on the premises;  

e.  The types of items stored (such as vehicles, inventory, merchandise, chemicals, construction materials, scrap and junk, and r aw 

materials including liquids and powders);  

f. The volume and type of vehicle traffic generated by the use, and the parking demands of the use;  

g.  Any processing associated with the use, including assembly, manufacturing, warehousing, shipping, distribution, and whether i t 

occurs inside or outside a building;  

h.  Any dangerous, hazardous, toxic, or explosive materials associated with the use;  

i. The amount and nature of any nuisances generated on the premises, including noise, smoke, odor, glare, vibration, radiation, 

and fumes; and  

j. Any prior applicable determinations made by the Planning Director or decisions made by the Board of Adjustment.  

04.  UNDEFINED TERMS  

If a term in this Ordinance is undefined or the meaning is unclear, the Planning Director may determine the term’s 

meaning based upon appropriate definitions in any of the following sources:  

a.  The North Carolina General Statutes;  

b.  The North Carolina Administrative Code;  

c.  The State Building Code(s) , or the Residential Building Code, as appropriate;  

d.  Planning -related definitions in publications prepared or offered by the American Planning Association or the Urban Land 

Institute;  

e.  The Oxford Dictionary of Construction, Surveying, and Civil Engineering;  

f. Black’s Law Dictionary; or  

g.  Other professionally accepted source.  

05.  VESTING STATUS  

The determination of whether or not certain development activity or a development application approval is vested 

from changes in this Ordinance and the duration of the vesting shall be based on the following:  

a.  The standards in Section <>, Vested Rights ; 

b.  The standards in NCGS§160D -108; and  

c.  Prior judicial determination from comparable cases, as determined in the sole discretion of the Planning Director.  

H.  EFFECT  

A written Determination shall be binding on subsequent decisions by the Planning Director or other administrative officials i n 

applying the same provision of this Ordinance or the Official Zoning Map in the same circumstance, unless the 

Determination is mo dified in accordance with this section, the Determination is later determined to have been made in error, 

or the text of this Ordinance is amended.  

I.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.13.  DEVELOPMENT AGREEMENT  

A.  PURPOSE AND INTENT  

The Development Agreement procedure is a flexible, voluntary process for the 

establishment and review of large -scale development projects likely to build out over 

several years, projects that include over -sizing of public utilities, or projects outside the  

Town’s jurisdiction.  

B.  APPLICABILITY  

The Town Council may enter into a Development Agreement with a developer for a 

development of any size and for any reasonable duration, provided the duration is 

specified in the agreement.  All Development Agreements shall be subject to NCGS§§ 

160D -1001 through 160D -1012. 

C.  APPLICATION FILING  

See Section <>, Application Filing . 

D.  PROCEDURE  

Development Agreements are reviewed in accordance with Section <>, Application 

Summary Table , and Figure <> , Development Agreement Procedure.  

E.  DECISION  

01.  After the conclusion of a legislative public hearing, the Town Council shall 

decide the application in accordance with Section <>, Review Criteria . 

02.  The decision shall be one of the following:  

a.  Enter into the Development Agreement, as submitted;  

b.  Enter into the Development Agreement, subject to changes agreed to in writing by 

the developer; or  

c.  Not enter into the Development Agreement.  

03.  The decision shall be based on the legislative discretion of the Town Council, 

taking into consideration the standards in Section <>, Review Proces ses . 

F.  REVIEW CRITERIA  

01.  The Development Agreement shall comply with the applicable standards in NCGS§160D -1006.  

02.  The development shall demonstrate the impact on existing and future provisions of capital improvements, 

including all of the following: transportation, potable water, sanitary sewer, solid waste, stormwater management, 

educational, parks and recreation, an d health systems and facilities.  

03.  The Development Agreement shall not require the Town to exercise any authority or make any commitment that is 

unauthorized by general or local act, or impose any unauthorized tax or fee.  

G.  SEQUENCE  

A Development Agreement shall be approved prior to any subsequent development subject to the agreement’s provisions  

H.  ANNUAL REVIEW  

During any period of time in which a permit or development approval subject to a Development Agreement is active, the 

Planning Director shall review the development at least once every year for compliance with the agreement and file a report 

with the Town Council . 

I.  AMENDMENT  

01.  A Development Agreement may be amended or canceled by mutual consent of the parties to the agreement or by 

their successors in interest.  

02.  Consideration of a proposed amendment of a Development Agreement shall be reviewed and considered in 

accordance with NCGS§160D -1003 and the procedures and standards established for its original approval.  

J.  EXPIRATION  
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A Development Agreement shall run for the duration of its term unless the agreement is terminated . 

K.  VESTING  

The Development Agreement shall specify the terms and duration of vesting.  

L.  APPEAL  

In accordance with Section <>, Decisions by Town Council . 
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2.5.14.  DRIVEWAY PERMIT  

A.  PURPOSE AND INTENT  

The purpose of this section is to provide a process and procedures for application to 

the Town and the NCDOT for a permit to allow driveway access onto a public  street .  

Driveway access to private streets shall be at the discretion of the street’s owner or 

subject to the access provisions in an applicable easement.  

B.  APPLICABILITY  

01.  All lots seeking to gain vehicular access to a North Carolina Department of 

Transportation (NCDOT) -maintained or Town -maintained street via a 

driveway shall obtain a Driveway Permit in accordance with this section.  

02.  Lots seeking to gain vehicular access to a private street are not required to 

obtain a Driveway Permit from the Town, but shall obtain a Zoning 

Compliance Permit (see Section <>, Zoning Compliance Permit),  and provide 

proof of permission from the owner of the street if no public access 

easement is recorded or public access agreement is in place.  

C.  APPLICATION  FILING  

An application for a Driveway Permit shall be accompanied by plans or drawings 

prepared by a development or construction professional familiar with preparing such 

plans or drawings. Plans or drawings shall demonstrate compliance with all applicable 

require ments of this Ordinance, other Town documents, and NCDOT’s Policy on Street 

and Driveway Access to North Carolina Highways . 

D.  PROCEDURE  

Driveway Permits  are reviewed in accordance with Section <>, Application Summary Table , and Figure <> , Driveway Permit  

Procedure.  

E.  DECISION  

The Planning Director shall decide an application for a  Driveway Permit in accordance with NC DOT, the standards in Section 

<>, Review Criteria , and Section <>, Review Proces ses . 

F.  REVIEW CRITERIA  

A driveway accessing a public street shall be in compliance with:  

01.  The Town Code of Ordinances or other policy documents;  

02.  Any applicable requirements of this Ordinance, including but not limited to Section <>, Access and Circulation ; 

03.  NCDOT’s Policy on Street and Driveway Access to North Carolina Highways, if applicable; and  

04.  All other standards or conditions of any prior, applicable permits, and development approvals.  

G.  SEQUENCE  

Applications for a Driveway Permit may be submitted with a Site Plan, Subdivision, or Zoning Compliance Permit, but the 

Driveway Permit shall be approved after these permit types . 

H.  INSPECTION  

Inspections of the proposed driveway or driveway apron if the driveway is unpaved shall be conducted by the Planning  

Director or a designee after the forms demarking the driveway are in place and again after driveway construction is 

complete but before the approval is finalized . 

I.  AMENDMENT  

A Driveway Permit application may only be reviewed and considered in accordance with the procedures and standards 

established for its original approval  and Section <>, Approved Application Amendment . 

J.  EXPIRATION  

A Driveway Permit shall expire if substantial commencement has not taken place within one year  of the approval.  

FIGURE <>: DRIVEWAY PERMIT  
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K.  VESTING  

See Section <>, Statutory Vested Rights . 

L.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 

 

2.5.15.  EXEMPT SUBDIVISION  

A.  EXEMPT SUBDIVISIONS, GENERALLY  

01.  Subdivisions exempted from this Ordinance are identified in NCGS§160D -

802.  

02.  The Town may not require a Final Plat for an Exempt Subdivision but the 

Henderson County Register of Deeds may require a Final Plat to record the 

division of land.  

03.  Land divided as an Exempt Subdivision is subject to other requirements in 

this Ordinance, including but not limited to water supply watershed 

standards, stormwater, and the SFHA standards . 

B.  APPLICABILITY  

01.  Applications for review of an Exempt Subdivision are strictly voluntary and at 

the discretion of the landowner or subdivider . 

02.  Subdivisions, including combinations or recombinations of existing lot lines, 

that do not meet the standards an Exempt Subdivision established in 

NCGS§160D -802  shall be reviewed in accordance with the appropriate 

subdivision review procedure in this Ordinance.  

03.  Applications for an Exempt Subdivision that do not comply with the 

applicable standards in this Ordinance shall be not be reviewed as an 

Exempt Subdivision, and may also require approval of a Zoning -Related 

Variance in accordance with Section <>, Zoning -Related Variance . 

C.  APPLICATION FILING  

See Section <>, Application Filing . 

D.  PROCEDURE  

When requested by an applicant, Exempt Subdivisions are reviewed in accordance with Section <>, Application Summary 

Table , and Figure <> , Exempt Subdivision  Procedure.  

E.  DECISION  

Exempt Subdivisions shall be decided by the Planning Director in accordance with the standards in Section <>, Review 

Criteria , and Section <>, Review Proces ses . 

F.  REVIEW CRITERIA  

01.  GENERALLY  

An Exempt Subdivision  shall be approved provided it complies with the following:  

a.  Includes a title block identifying the subdivision as an Exempt Subdivision, and describes what makes the subdivision exempt 

per NCGS§160D -802;  

b.  Complies with the standards in NCGS§47 -30;  

c.  Is prepared, signed, and sealed by a licensed professional land surveyor;  

d.  Complies with the impervious surface requirements, and the minimum buffer requirements, to the maximum extent practicable, 

if located within the Water Supply Watershed Protection Overlay (WSPO) District ; and  

e.  Includes all applicable statements and declarations in Section <>, Subdivision Certifications and Declarations . 

FIGURE <>: EXEMPT 
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02.  COMBINATIONS OR RECOMBINATIONS  

An Exempt Subdivision consisting of a combination or recombination of lots shall be approved provided it complies 

with the following:  

i. The resultant lots comply with the minimum dimensional requirements of the zoning district where located;  

ii. The total number of lots is not increased;  

iii.  All the metes and bounds boundaries of the affected lots are shown;  

iv.  All lot boundaries changed or eliminated by requested combination are indicated by dashed lines;  

v.  Complies with the standards in NCGS§47 -30;  

vi.  The title block contains the word “Recombination;”  

vii.  Is signed by all property owners if either the number of lots is reduced or different property owners for different lots are 

involved in the recombination; and  

viii.  Is prepared, signed, and sealed by a licensed professional land surveyor .  

G.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.16.  FAMILY SUBDIVISION  

A.  PURPOSE AND INTENT  

The purpose for the Family Subdivision is to establish a procedure for the review of 

requests to subdivide land for the purpose of creating one additional lot for 

conveyance to an immediate family member.  

B.  APPLICABILITY  

01.  The standards in this section shall apply to the conveyance of a single lot 

from one immediate family member to another immediate family member.  

02.  For the purposes of this section, immediate family members shall include 

direct lineal descendants (children and grandchildren), direct lineal 

ascendants (parents and grandparents), siblings, and adopted or step -

relationships.  

03.  Subdivisions that include construction of new or extension of existing public 

utilities are Preliminary Plats (see Section <>, Preliminary Plats ) regardless of 

the ownership, number, or size of lots created.  

C.  APPLICATION FILING  

01.  See Section <>, Application Filing . 

02.  Lots in a Family Subdivision shall maintain a minimum lot area of one acre or 

less, as permitted in the zoning district where located. Nothing shall require 

a single lot in a Family Subdivision to maintain a minimum lot size greater than one acre , though a subdivider may 

propose lots larger than one acre , at their own discretion . 

03.  Applications for a Family Subdivision shall not include an application fee.  

D.  PROCEDURE  

The review procedure for a Family Subdivision shall be in accordance with Section  <>, Application Summary Table , and 

Figure <> , Family Subdivision Procedure.  

E.  DECISION  

The Planning Director shall decide applications for a Family Subdivision in accordance with Section <>, Review Criteria , and 

Section <>, Review Process es . 

F.  REVIEW CRITERIA  

A Family Subdivision shall be approved if the application complies with the following:  

01.  All lots created from the original tract comply with the minimum dimensional standards for the zoning district 

where located unless exempted by NCGS§ 160D -903 of the North Carolina General Statutes;  

02.  Each Family Subdivision lot that is created shall front a street  or  be served by a shared driveway  located within an 

access easement recorded at the Henderson  County Register of Deeds;  

03.  Unless located in the RUM district, principal uses shall be limited to single -family detached dwellings (including 

manufactured housing) and customary secondary uses;  

04.  The lot has been certified by a soil scientist  or the Henderson  County Health Department as capable of 

accommodating the wastewater generated from the proposed use, in cases when the lot is not served by a 

centralized wastewater system;  

05.  The lot has been certified by the appropriate agency as served by an acceptable source of potable water;  

06.  The Family Subdivision lot  complies with all other applicable requirements in this Ordinance and the Mills River 

Town  Code of Ordinances;  

07.  In cases where a Family Subdivision  is proposed to allow a transfer of a lot between immediate family members, 

proof of kinship in the form of a signed and notarized affidavit  is provided that states that lots will only be 

transferred to immediate family members, and no more than one lot shall be created for each individual 

immediate family member  at a time ; and  

FIGURE <>: FAMILY  

SUBDIVISION PROCEDURE  
STEP ACTION 
  

1 

Pre -Application 

Conference  

(optional)  

  

2 

File Application  

Transfers limited to direct 

lineal descendants or 

ascendents  

  

3  
Completeness 

Determination  

  

4  
Review and Decision by 

Planning Director  

  

5 Notification of Decision  

  

6  Recordation  



CHAPTER 2 . 

APPLICATIONS  

§ 2.5  Specific Application Procedures  

Subsection 2.5.16. Family Subdivision  

 

 

imagine MILLS RIVER  
 Unified Development Ordinance  

  Revised Draft   April  202 6 
    (Return to Table of Contents)  

79  

08.  If a Family Subdivision  application is denied, then the reasons for denial shall be stated in writing. The applicant 

may revise and resubmit an application for a Family Subdivision  that has been denied.  

G.  EFFECT  

01.  Approval of a Family Subdivision  allows the conveyance of a lot to an immediate family member.   

02.  When transferred between immediate family members, land subject to a Family Subdivision at shall be titled under 

the immediate family member’s name for a period of at least three  years.   

03.  Zoning Compliance P ermits may be issued following recordation of the Family Subdivision . 

H.  RECORDATION  

Once a Family Subdivision  is approved, a signed statement by the Planning Director shall be entered on the face of the plat.  

The Family Subdivision  may not be recorded without this certification.  

I.  EXPIRATION  

A Family Subdivision  shall be null and void unless it is recorded in the office of the Henderson  County Register of Deeds 

within 60 days of approval.  

J.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.17.  FEE -IN -LIEU  

A.  PURPOSE AND INTENT  

This fee -in-lieu procedure creates a uniform process for consideration of Town -

mandated or applicant -requested payment of a fee instead of providing required land , 

infrastructure , or site features . The fee -in-lieu process is intended to create flexibility in 

the provision of required aspects of development when payment of a fee is appropriate 

and in closer alignment with the Town’s adopted policy guidance.  

B.  APPLICABILITY  

Payment of a fee -in-lieu may be approved for the following forms of development:  

01.  LAND DEDICATION OR EASEMENT  

Payment of a fee -in-lieu of dedication of the land or granting an easement to 

the Town for the following features:  

a.  Public street right -of-way land, including land needed for street drainage,  bike lanes, 

on -street parking, turn lanes, and ingress or egress into a site;  

b.  Park land; and  

c.  Greenway , trails,  or sidewalk right -of-way.  

02.  PUBLIC INFRASTRUCTURE  

Payment of a fee -in-lieu of construction of the following public infrastructure 

features:  

a.  Streets, including on -street parking;  

b.  Curb and gutter;  

c.  Bicycle facilities; and  

d.  Sidewalks, trails , or greenways.  

03.  PRIVATE SITE FEATURES  

Payment of a fee -in-lieu of inclusion of the following features:  

a.  Required open space set -aside;  

b.  Required landscaping or retention of existing trees; and  

c.  Parking lot cross -access.  

C.  REQUESTS DISTINGUISHED  

01.  APPLICANT -REQUESTED  

In cases where an applicant or developer desires to provide a fee -in-lieu, the process for considering such requests 

shall be in accordance with this section.  

02.  TOWN -MANDATED  

In some instances, the Town may require an applicant to provide a fee in -lieu of required land, infrastructure, or site 

features when doing so is in the best interest of the Town.  When required, Town -mandated fee -in-lieu payments are 

processed in accordan ce with the following.  

a.  Town -mandated fee -in-lieu payments are decided by Town staff as part of a Site Plan, Subdivision, or Zoning Compliance Permit 

application review in accordance with the applicable standards in Section <>, Specific Application  Procedures . 

b.  Notification of the requirement for provision of a fee -in-lieu shall be in writing, and shall be delivered to the applicant or 

developer prior to the notice of decision on the associated application.  

c.  Upon receipt of notification, an applicant shall provide the required fee -in-lieu in accordance with Section <>, Acceptance of 

Fee -in-Lieu,  or the applicant may appeal the decision in accordance with Section <>, Appeal . 

D.  APPLICATION FILING  

01.  See Section <>, Application Filing . 

02.  Applicant -requested fee -in-lieu proposals shall be made in writing and shall identify the following:  

FIGURE <>: FEE -IN -LIEU 
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a.  The purpose(s) for the fee -in-lieu;  

b.  The rationale for why a fee -in-lieu is in closer alignment with the purpose and intent of this Ordinance;  

c.  The items or site features being replaced by the proposed fee -in-lieu;  

d.  The amount of the proposed fee -in-lieu; and  

e.  How the fee amount was determined.  

03.  The Town will notify the applicant of its preference regarding payment of a fee -in-lieu during initial review of the 

application or preparation of the staff report.  

E.  PROCEDURE  

The review procedure for a Fee -in-Lieu  shall be in accordance with Section  <>, Application Summary Table , and Figure  <>, 

Fee -in-Lieu  Procedure.  

F.  DECISION  

01.  The Review Authority deciding the associated application shall make a decision as to whether the Town will accept 

or mandate a fee -in-lieu, and if fee -in-lieu is acceptable in accordance with , Section <>, Review Criteria , and 

Section <>, Review Process es . 

02.  In cases where the fee -in-lieu application is filed after a related development application or is not associated with 

another development application, the fee -in-lieu application shall be decided by the Planning Director  in 

accordance with Section <>, Staff Review and Action , Section <>, Review Criteria , and Section <>, Review 

Process es . 

G.  REVIEW CRITERIA  

Acceptance of a fee -in-lieu shall be in accordance with the following:  

01.  GENERALLY  

a.  Approval of the fee -in-lieu proposal will not negatively impact public health or safety; and  

b.  Approval of the fee -in-lieu proposal does not interfere with Town’s ability to serve landowners and residents;  

c.  The proposal is consistent with necessary amount of funding; and  

d.  The proposal meets any specialized criteria listed below, as appropriate.  

02.  PARK LAND  

a.  There is sufficient public park land in reasonable proximity to the proposed development based on a review of the Town’s 

adopted policy guidance and information from Town staff;  

b.  Private common open space resources provided on the subject site will be available for public use and will mitigate park land  

needs created by the proposed development;  

c.  Collected funds could be utilized to further improve an existing park facility at a more reasonable cost to the Town ; 

d.  The topography or other natural conditions of the site do not provide adequate opportunities for on -site recreation and park 

areas;  

e.  The amount of park land to be dedicated is too small to provide adequate recreation and park opportunities or to be efficient ly 

maintained;  

f. The intended location of the park land is too far from existing recreation and park areas to be efficiently maintained; or  

g.  Adequate access is not available to the proposed park land.  

03.  GREENWAYS OR TRAILS  

a.  The greenway or trail is identified in the Town’s adopted policy guidance;  

b.  The conditions on the land make installation or operation of a greenway or trail segment impossible or cost prohibitive for t he 

Town;  

c.  The potential for the connection of a proposed greenway segment to the Town’s greenway or trail network is unlikely within th e 

foreseeable future, in the opinion of Town staff; or  

d.  There are suitable alternatives  in close proximity to the proposed site.  

04.  SIDEWALKS AND TRAILS  
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a.  The potential for the connection of a proposed sidewalk or trail  segment to the Town’s pedestrian  network is unlikely within the 

foreseeable future, in the opinion of Town staff; or  

b.  There are suitable alternatives to a sidewalk  or trail, in close proximity to the proposed site.  

05.   OPEN SPACE SET -ASIDE  

a.  Other open space and recreation resources are in close proximity to the proposed site; or  

b.  The amount of open space set -aside required is unfeasible to provide.  

06.   OTHER CRITERIA  

a.  When, in the sole opinion of the Planning Director, the decision on a fee -in-lieu requires consideration of additional or different 

criteria, the Planning Director shall identify those criteria and describe how the proposal does or does not address them.  

b.  The applicant shall have sufficient opportunity to describe how the proposal meets those criteria prior to a decision on the fee -

in-lieu application . 

H.  DETERMINATION OF FEE  

The amount of a fee -in-lieu payment shall be in accordance with the following:  

01.  LAND  

a.  The fee -in-lieu shall be calculated based upon the assessed value of the lot multiplied by the percentage of the lot’s total 

acreage required for dedication or reservation.  

b.  The land’s current assessed value shall be as determined by the Henderson C ounty Tax Assessor or a Town -approved appraisal 

by a certified North Carolina appraiser.  

02.  INFRASTRUCTURE  

a.  The amount of fee -in-lieu for infrastructure shall be based on the required improvements for the development.  

b.  The amount of fee -in-lieu shall be based on an itemized estimate by a professional engineer.  

c.  The estimate shall include 125 percent of the cost of all materials and labor based on current unit prices.  

d.  Nothing shall prevent the Planning Director, as appropriate, from acquiring an additional estimate for the same infrastructur e 

from another licensed professional.  

e.  The Planning Director, as appropriate, in their discretion, may select the estimate that will form the basis for the fee -in-lieu 

payment.  

I.  ACCEPTANCE OF FEE -IN -LIEU  

01.  All fees collected by the Town pursuant to this section shall be deposited in the Town’s revolving fund for purchase 

of recreation land, installation of vegetation, provision of parking facilities, or installation of required 

infrastructure.  

02.  Use of funds collected in accordance with this section shall only take place in the general vicinity of where funds 

are collected unless a centralized location is determined to be more appropriate, and may only be used for the 

purchase of in -kind lands or the same type of infrastructure in accordance with all applicable State and federal 

law.  

03.  The Planning Director or other designated Town official shall maintain records of the amounts collected, the 

timing, and the location, which shall be used by the Town as part of its capital facilities program.  

J.  SEQUENCE  

01.  Applications for payment of fee -in-lieu may be submitted with the associated development application or at any 

time prior to issuance of a Certificate of Compliance or other final approval.  

02.  In cases where a fee -in-lieu is requested by the applicant and approved by the Town, the payment shall take place 

prior to recordation of a Final Plat or approval of the Construction Drawing phase of a Site Plan.  

03.  In cases where a fee -in-lieu is mandated by the Town, the payment shall take place prior to the approval of a final 

Certificate of Compliance or other final approval.  

K.  EFFECT  

Approval of fee -in-lieu for a private site feature shall not render the site nonconforming . 

L.  APPEAL  
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In accordance with NCGS§160D -405, and Section <>, Appeal .  

 

2.5.18.  FINAL PLAT  (MAJOR SUBDIVISION)  

A.  PURPOSE AND INTENT  

The purpose and intent of the Final Plat procedure is to provide the process for 

preparing, submitting, and recording a Final Plat. Submittal of a Final Plat application is 

the last stage of a proposed subdivision of more than eight lots or that includes public 

infrastructure . The Final Plat ensures that the subdivision  and associated public 

infrastructure (if provided) is configured in substantial conformity with the Preliminary 

Plat and all applicable regulations. It also helps ensure the Town or another landowner 

may readily determine and accurately reproduce the location, bearing, radius (as 

applicable) and length of the elements of  a subdivision plat . 

B.  APPLICABILITY  

01.  Final Plats shall be submitted for every Preliminary Plat . 

02.  In cases where a subdivision  has multiple phases, each phase must be 

depicted on its own Final Plat though there is no limitation on including two 

or more different phases on the same Final Plat . 

C.  APPLICATION  FILING  

01.  See Section <>, Application Filing . 

02.  A Final Plat shall be prepared by a professional land surveyor licensed to 

practice in North Carolina . 

D.  PROCEDURE  

The review procedure for a Final Plat  shall be in accordance with Section <>, 

Application Summary Table , and Figure  <>, Final Plat  Procedure.  

E.  DECISION  

The Planning Director shall decide an application for a  Final Plat in accordance with the standards in Section <>, Staff Review 

and Actio n, Section <>, Review Criteria , and Section <>, Review Proc esses . 

F.  REVIEW CRITERIA  

Final Plats shall be decided in accordance with the following:  

01.  The Final Plat is on a sheet or sheets suitable for recording with the Henderson C ounty Register of Deeds , or is in a 

digital format ; 

02.  The Final Plat is prepared and sealed by a professional land surveyor licensed to practice in North Carolina;  

03.  The Final Plat complies with the standards in NCGS§47 -30;  

04.  The Final Plat includes all required certifications and declarations identified in Section <>, Subdivision Certificates 

and Declarations ; 

05.  All required infrastructure improvements (e.g., streets, sewer lines, water lines, drainage, etc.) depicted on the 

Construction Drawings are installed, inspected, and  accepted by the respective public agency (NCDOT, etc .), or 

are subject to a Performance Guarantee (see Section <>, Performance Guarantee ); 

06.  In cases where the subdivision is served by a public potable water system, and the Final Plat includes lots 

intended for residential occupancy, functional fire protection shall be in place;  

07.  All required easements and rights -of-way are properly depicted on the Final Plat;  

08.  If no public wastewater service is associated with the subdivision , all lots have been certified by the Henderson 

C ounty Health Department (as appropriate) as capable of accommodating the wastewater generated from the 

proposed use;  

09.  The Final Plat is in substantial conformance with the associated Preliminary Plat(s);  

10.  The applicant has secured all required State, federal, and other applicable County permit approvals; and  
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11. The Final Plat complies with all standards and conditions of any applicable permits and development approvals 

and requirements in this Ordinance and Town policy.  

G.  RECORDATION  

01.  GENERAL  

a.  Once a Final Plat is approved, a signed statement by the Planning Director shall be entered on the face of the Final Plat. Th e Final 

Plat may not be recorded without this and all other required certifications.  

b.  Following Final Plat certification, the applicant, or the Town staff, as appropriate, shall record the Final Plat and all ass ociated 

protective covenants and deed restrictions in the office of the  Henderson County  Register of Deeds. Failure to record the final 

plat in accordance with Section <>, Expiration,  shall render the plat null and void.  

c.  In cases where the applicant records the Final Plat, the applicant shall be responsible for delivering a digital copy of the 

recorded Final Plat to the Planning Department. Failure to deliver the digital copy in accordance with Section <>, Expiration , may 

interfere with the Town’s ability to review  and approve  any subsequent development applications associated with the land 

identified in the Final Plat.  

02.  RESIDENTIAL  

a.  A Final Plat may not be recorded until after  public infrastructure has been accepted by the appropriate public agency ;  

b.  Functional fire protection has been installed , if the subdivision is served by a public potable water system ; and  

c.  All  Perfor mance Guarantees, i f proposed, have been provided in accordance with Section <>, Performance Guarantee . 

03.  NON -RESIDENTIAL  

A Final Plat may not be recorded until after all required public infrastructure has been installed and accepted by the 

appropriate public agency  or  these features have  been made subject to a Performance Guarantee  in accordance 

with Section <>, Performance Guarantee . 

H.  ACCEPTANCE OF PUBLIC INFRASTRUCTURE  

01.  Approval and recordation of a Final Plat constitutes an offer of dedication by the owner of the right -of-way of each 

public street and any other public infrastructure shown on the Plat.  

02.  Approval of the Final Plat does not constitute acceptance for maintenance responsibility of any improvements 

within a right -of-way or easement and the Town assumes no responsibility to open, operate, repair, or maintain any 

improvements.  

03.  Improvements within rights -of-way or easements, such as, drainage facilities, trails , or sidewalks may be accepted 

for maintenance by the Town, when deemed appropriate, in the Town’s sole discretion . 

04.  A Final Plat shall not be recorded until public water and sewer service is accepted and in service, if lots in the 

subdivision are served by public water and sewer service.  

I.  EFFECT  

01.  Approval of a Final Plat allows the sale or conveyance of lots within the subdivision following recordation in the 

office of the Henderson County Register of Deeds.  

02.  Zoning Compliance  Permits may be issued following recordation of the Final Plat . 

J.  AMENDMENT  

Amendment of a Final Plat approval may only be reviewed and considered in accordance with the procedures and standards 

established for its original approval.  

K.  EXPIRATION  

01.  A Final Plat shall be null and void unless it is recorded in the office of the Henderson County Register of Deeds 

within 60 days of approval.  

02.  If a Final Plat is not recorded within two years of the associated Preliminary Plat approval, or if there is a lapse of 

more than four years between the recording of different sections or phases, then the Preliminary Plat shall expire. 

In such cases, the T own may record a notice of expiration in the office of the Henderson County Register of Deeds.  

03.  An expired Preliminary Plat may be resubmitted in accordance with Section <>, Preliminary Plat . 

L.  VESTING  
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See Section <>, Site -Specific Vesting Plan . 

M.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 

 

2.5.19.  LIMITED SUBDIVISION  

A.  PURPOSE AND INTENT  

The purpose of this section is to provide a subdivision review procedure for smaller 

subdivisions of three or fewer lots that do not include establishment of new or 

extension of new public infrastructure, and that do not quality as Family Subdivisions.  

B.  APPLICABILITY  

01.  The standards  in this section shall apply to divisions of land meeting all the 

following criteria:  

a.  The proposed division of land is not exempted from the subdivision standards of this 

Ordinance in accordance with NCGS§160D -802;  

b.  The proposed subdivision is not a Family Subdivision (see Section <>, Family 

Subdivision ); 

c.  The proposed division will not result in more than three lots (including any residual , 

remaining,  or “parent” parcel), with each lot meeting or exceeding the applicable 

dimensional requirements of the zoning district where located;  

d.  The area of land subject to the division shall be comprised of at least five acres under 

common ownership;  

e.  No land included in a limited subdivision application shall have been the subject of a 

L imited S ubdivision application approval within the preceding ten years;  

f. No extension of public infrastructure (streets, water, or sewer) is proposed; and  

g.  A proposed permanent means of ingress and egress to each lot is recorded.  

02.  Divisions of land not meeting all these standards shall be reviewed as a 

Minor  Subdivision  or Preliminary Plat , as appropriate . 

C.  APPLICATION FILING  

01.  See Section <>, Application Filing . 

02.  Applications for a Limited Subdivision shall include a plat document  prepared by a professional land surveyor 

licensed to practice in North Carolina.  

03.  Applications for a Limited Subdivision served by on -site wastewater systems shall include an evaluation from a 

licensed soil scientist or from the Henderson C ounty health department indicating that an on -site wastewater 

system may be used on each lot included in the subdivision.  

D.  PROCEDURE  

The review procedure for a Limited Subdivision  shall be in accordance with Section <>, Application Summary Table , and 

Figure <>,  Limited Subdivision Procedure.  

E.  DECISION  

The Planning Director shall decide an application for a Limited Subdivision  in accordance with the standards in Section <>, 

Staff Review and Action,  Section <>, Review Criteria , and Section <>, Review Processes . 

F.  REVIEW CRITERIA  

The Limited Subdivision  shall be configured in accordance with  the following:  

01.  Is on a sheet or sheets suitable for recording with the Henderson County Register of Deeds , or is in a digital 

format ; 

02.  Is prepared and sealed by a professional land surveyor licensed to practice in North Carolina;  

03.  Complies with all applicable standards in this Ordinance and NCGS§47 -30;  

FIGURE <>: LIMITED 
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STEP ACTION 
  

1 

Pre -Application 

Conference  

(optional)  

  

2 

File Application  

Must include soil evaluation 

if served by on -site 

wastewater  

  

3  
Completeness 

Determination  

  

4  
Review and Decision by 

Planning Director  

  

5 Notification  of Decision  

  

6  Recordation  



CHAPTER 2 . 

APPLICATIONS  

§ 2.5  Specific Application Procedures  

Subsection 2.5.19. Limited Subdivision  

 

 

imagine MILLS RIVER  
 Unified Development Ordinance  

  Revised Draft   April  202 6 
    (Return to Table of Contents)  

86  

04.  Complies with all applicable water supply watershed protection provisions, if located within the Water Supply 

Watershed Protection Overlay  (WSPO)  District ; 

05.  Includes all required certifications and declarations identified in Section <>, Subdivision Certifications and 

Declarations ; 

06.  The applicant has secured all required State and federal permit approvals;  

07.  All lots have been certified by a soil scientist or the Henderson C ounty Health Department as capable of 

accommodating the wastewater generated from the proposed use, if served by an on -site wastewater system;  

08.  All lots comply with the applicable dimensional requirements for the zoning district and overlay zoning district 

standards where located;  

09.  No drainage or utility easements will be required to serve any interior lots;  

10.  All lots are served by a depicted permanent means of ingress and egress; and  

11. Do not include any lots recorded as part of a Limited Subdivision within the preceding ten years.  

G.  RECORDATION  

01.  Once a Limited Subdivision  is approved, a signed statement by the Planning Director shall be entered on the face 

of the  p lat. The p lat may not be recorded without this and all other required certifications.  

02.  Following certification, the subdivider shall record the p lat and any associated protective covenants and deed 

restrictions in the office of the Henderson County Register of Deeds. Failure to record the p lat in accordance with 

Section <>, Expiration,  shall render the plat null and void.  

03.  Land may not be conveyed, or construction started until the Final Plat is recorded.  

H.  SEQUENCE  

An application for Site Plan, Special Use Permit, or Zoning Compliance Permit may be filed with a Limited Subdivision 

application, but the Limited Subdivision shall be decided  first.  

I.  EFFECT  

01.  Approval of the Limited Subdivision  allows the sale or conveyance of lots within the subdivision.  

02.  Zoning Compliance Permits may be issued following the recording of the p lat.  

03.  All lots recorded as part of a Limited Subdivision shall not be further subdivided as a Limited Subdivision for a 

period of ten years.  

J.  EXPIRATION  

A Limited Subdivision shall be null and void unless it is recorded in the Henderson County office of the Register of Deeds 

within 60 days of its approval.  

K.  VESTING  

See Section <>, Statutory Vested Rights . 

L.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.20.  MINOR SUBDIVISION  

A.  PURPOSE AND INTENT  

The purpose for this Minor S ubdivision procedure is to allow subdivisions of land not 

qualifying as Exempt Subdivisions, Family Subdivisions, Limited Subdivisions, or 

Preliminary Plats  to be reviewed via an administrative review procedure based on the 

limited number of new lots proposed.  

B.  APPLICABILITY  

01.  Divisions of land that include up to eight  lots (including the parent parcel) 

with no new, or extension of, public infrastructure (streets, sewer, water, etc.) 

shall be reviewed in accordance with the standards in this section.  

02.  No lot within a Minor Subdivision (including the parent parcel) shall be the 

subject of another Minor Subdivision application for a period of ten  years 

from the date the initial Minor Subdivision is recorded.  

C.  APPLICATION FILING  

01.  See Section <>, Application Filing . 

02.  Applications for a Minor Subdivision shall include a plat prepared by a 

registered land surveyor or professional engineer licensed to practice in 

North Carolina.  

03.  The application shall include a Traffic  Impact Analysis, when required by 

Section <>, Traffic  Impact Analysis .  

04.  Applications for a Minor Subdivision served by on -site wastewater systems 

shall include an evaluation from a soil scientist or the Henderson  C ounty 

Health Department indicating that an on -site wastewater system may be 

used on each lot included in the subdivision.  

05.  Applications complying with a Town -mandated Fee -in-Lieu or anticipated to include an applicant -requested Fee -

in-Lieu shall include information mandated in Section <>, Fee -in-Lieu .  

D.  PROCEDURE  

The review procedure for a Minor Subdivision  shall be in accordance with Section <>, Application Summary Table , and Figure 

<>, Minor Subdivision Procedure.  

E.  DECISION  

The Planning Director shall decide an application for a Minor  Subdivision in accordance with the standards in Section <>, 

Staff Review and Action , Section <>, Review Criteria , and Section <>, Review Processes . 

F.  REVIEW CRITERIA  

01.  GENERALLY  

a.  The Minor Subdivision plat is on a sheet or sheets suitable for recording with the Henderson County Register of Deeds;  

b.  The Minor Subdivision plat is prepared and sealed by a licensed professional land surveyor or licensed professional engineer;   

c.   The Minor Subdivision plat complies with all applicable standards in this Ordinance and NCGS§47 -30;  

d.  The Minor Subdivision plat includes all required certifications and declarations  in Section <>, Subdivision Certifications and 

Declarations ;  

e.  The applicant has secured all required State and federal permit approvals;   

f. All lots have been certified by a soil scientist or the Henderson  C ounty Health Department as capable of accommodating the 

wastewater generated from the proposed use, if served by an onsite wastewater system;  

g.  No drainage or utility easements will be required to serve any interior lots;  

h.  All lots will have frontage on existing approved streets or qualify for ingress and egress via a shared driveway (see Section <>, 

Shared Driveways ); 
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i. All lots in the Minor Subdivision comply with the applicable dimensional requirements for the zoning district where located , or a 

subject to an Administrative Adjustment (see Section <>, Administrative Adjustment ), or Zoning -Related Variance (see Section 

<>, Zoning -Related Variance ); and  

j. The development complies with all applicable overlay zoning district standards in Section <>, Districts : Overlay .  

G.  RECORDATION  

01.  Once a Minor Subdivision plat is approved, a signed statement by the Planning Director shall be entered on the 

face of the plat.  The plat may not be recorded without this and all other required certifications.  

02.  Following certification, the subdivider shall record the plat  in the Henderson County  Register of Deeds office .    

03.  Failure to record the plat in accordance with Section <>, Expiration,  shall render the plat null and void.   

04.  Land may not be conveyed, or construction started until the Minor Subdivision is recorded.  

H.  LIMIT ON SUCCESSIVE MINOR SUBDIVISIONS  

No land established as part of a Minor Subdivision may be the subject on a subsequent application for another Minor 

Subdivision within ten years of the preceding Minor Subdivision approval. Instead, these applications shall be reviewed as a 

Preliminary Pla t. 

I.  SEQUENCE  

An application for Site Plan, Special Use Permit, or Zoning Compliance Permit may be filed with a Minor Subdivision 

application, but the Minor Subdivision application shall be approved first.  

J.  EFFECT  

01.  Approval of the Minor Subdivision plat allows the sale or conveyance of lots within the subdivision.   

02.  Building Permits may be issued following the recordation of the Minor Subdivision plat.  

K.  EXPIRATION  

A Minor Subdivision plat shall be null and void unless the signed or certified plat is recorded in the office of the Register  of 

Deeds of the county where it is located within 60 days of approval.  

L.  VESTING  

See Section <>, Statutory Vested Rights . 

M.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.21.  NONCONFORMING AUTHORIZATION  

A.  PURPOSE AND INTENT  

01.  The Nonconforming Authorization procedure is a means for a landowner to 

request the Town authorize existing development in the Town to become or 

to remain nonconforming with respect to this Ordinanc e following a 

proposed alteration to the existing development .  Approval of a 

Nonconforming Authorization will permit existing development to be altered 

in ways that do not comply with all applicable standards in this ordinance, 

but shall also render the land and development in question as 

nonconforming.  Nonconforming development shall be subject to the 

standards and requirements in Chapter 7, Nonconformities.  

02.  Applicants proposing development that does not fully compliance  with all 

applicable requirements of this O rdinance may instead choose to seek 

approval of an Administrative Adjustment, Alternative Plan, Conditional 

Rezoning, Development Agreement, or Variance as an alternative to 

requesting an Nonconforming Authorization  that will result in the land being 

considered nonconforming. . 

B.  APPLICABILITY  

01.  Applications for a Nonconforming Authorization may be submitted by 

landowners owning  land with lawful, existing development that , following 

subsequent development or alteration, will likely fail to comply with all  

applicable require ments in this Ordinance.  

02.  In cases where subsequent development or  alteration of existing 

development will fail to reach full compliance with all applicable standards 

of this Ordinance, an  applicant may  seek relief from the applicable standards 

in accordance with the methods described in Section <>, Ince ntives or 

Alternatives , or may file a request for a Nonconforming  Authorization in 

accordance with this section.   

03.  In no instance shall a Nonconforming Authorization application be submitted 

in order to allow the establishment of a principal or secondary use that is 

prohibited in the zoning district where located.  

04.  In cases where land or existing development is already subject to a Nonconforming Authorization any further 

development or alteration shall require full compliance with the standards in this Ordinance, approval of an 

authorized incentive or alternative (see Section Incentives or Alternatives), or approval of a new Nonconforming 

Authorization in accordance with this section.  

C.  APPLICATION  

01.  See Section <>, Application Filing.  

02.  An application for a Nonconforming Authorization shall be accompanied by a Statement of Consent signed by all 

owners of record that indicates the landowner’s consent for the land and development in question to become 

nonconforming with res pect to the applicable standards in this Ordinance as required in accordance with 

NCGS §160D -601(d).  

03.  Applications for a Nonconforming Authorization shall not filed unless or until a pre -application conference (se e 

Section <>, Pre -Application Conference ) has been conducted.  

D.  PROCEDURE  

The review procedure for a Nonconforming Authorization  shall be in accordance with Section <>, Application Summary 

Table , and Figure<>, Nonconforming Authorization  Procedure.  

E.  RECOMMENDATION  

After conclusion of a public meeting, the Planning Board shall make a recommendation on the application based on its 

consistency with Section <>, Review Criteria . 
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F.  D ECISION  

01.  After the conclusion of a legislative public hearing, the Town Council shall decide the application in accordance 

with Section <>, Review Criteria . 

02.  The decision shall be one of the following:  

a.  Approval of the application;  

b.  Denial of the application;  or 

c.  Remand of the application to Town staff or the Planning Board for further consideration.  

03.  The decision shall be based on the legislative discretion of the Town Council, taking into consideration the 

recommendation of the Planning Board and the standards in Section <>, Review Process es . 

G.  REVIEW CRITERIA  

Authorization for existing development to be amended or altered in ways that do not reach full compliance with all  

applicable standards of this Ordinance, and thus result in the establishment of a nonconformity , may only be gra nted based 

upon the following criteria:  

01.  Full compliance with all applicable  standards in this Ordinance is impractical or impossible due to physical 

conditions or some other aspect not easily addressed by the applicant ; 

02.  The nonconforming outcome of the proposed alteration can not adequately  or appropriately be addressed by one 

of the other alternatives already available in  Section <>, Incentives and Alternatives ; 

03.  The proposed alteration  does not meet standards for a hardship associated with a Variance;  

04.  The site or development  is not already subject to an approved Conditional Rezoning;  

05.  The request will not result in the  establish ment of  a principal or secondary use that is prohibited in the zoning 

district where located ; 

06.  The request for nonconforming authorization includes consent to become nonconforming from all affected 

landowners;  

07.  The proposed change will result in development that is in harmony with its immediate surroundings, and is not 

likely to pose a risk to public safety or negative impact upon adjacent property values;  

08.  The configuration of the proposed change is as close to full compliance with this Ordinance as is possible, in the 

sole opinion of the Town Council ; and  

09.  The applicant has demonstrated, to the satisfaction of the Town Council , that any potential negative impacts 

resulting from approval of the Nonconforming A uthorization, if any, have been mitigated to the maximum extent 

practicable.  

H.  RECORDATION REQUIRED  

01.  The Planning Director shall make changes to the Official Zoning Map promptly after approval of a Conventional 

Rezoning application by the Town Council.  

02.  In cases when a rezoning application is deemed inconsistent with adopted policy guidance, but is approved by 

the Town Council, the future land use map shall be amended with a note referencing the rezoning application 

approval.  

I.  SEQUENCE  

Nonconforming Authorization applications may be filed as stand -alone applications or may accompany an application for a 

Site Plan, Subdivision, Zoning Compliance Permit, or other associated application type, but in no  instance shall a Zoning 

Compliance Permit application be approved prior to approval of a required Nonconforming Authorization.  

J.  EFFECT  

Approval establishes the ability for existing development to become nonconforming with respect to the applicable 

standards in this Ordinanc e. Nonconformities shall be subject to the standards and requirements in Chapter 7, 

Nonconformities.  

K.  APPEAL  

In accordance with Section <>, Decisions by Town Council . 
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2.5.22.  PERFORMANCE GUARANTEE  

A.  PURPOSE AND INTENT  

01.  These standards create the additional flexibility necessary for lots in a 

subdivision  to be conveyed or for issuance of a Certificate of Occupancy  

prior to completion of all required infrastructure or site improvements, 

subject to the prior approval of the Town, and provided funds have been 

reserved for completion of these features.  

02.  These provisions ensure that funds are available for the Town’s use to 

complete required public infrastructure or private site features in the event 

an applicant is unable to do so.  

B.  ELIGIBLE FEATURES  

01.  Performance Guarantees shall be configured and managed in accordance 

with the standards in this section. Acceptance of a Performance Guarantee 

is in the sole discretion of the Town, which is under no obligation to accept a 

request for or approve a Performa nce Guarantee for any feature or under any 

circumstance.  

02.  Requests for submittal of a Performance Guarantee instead of completion in 

advance of Final Plat approval or Certificate of Occupancy  issuance may be 

filed with the Town for any of the following public infrastructure elements or 

private site features:  

a.  Sidewalks, trails , and greenways;  

b.  The final lift of asphalt on a public street;  

c.  Street lights and on -site exterior lighting;  

d.  Active and passive recreation features  or gathering areas located within open space 

set -aside;  or 

e.  Placement or replacement of required vegetation and landscaping, except when 

required as part of erosion control measures.  

C.  INELIGIBLE FACILITIES  

01.  RESIDENTIAL DEVELOPMENT  

In cases where new development includes lots or structures intended for residential occupancy, the following forms 

of infrastructure may not be subject to a Performance Guarantee, and shall be completed  and inspected prior to 

conveyance of lots or issuance of a Certificate of Compliance : 

a.  Functional fire protection infrastructure  in subdivisions served by a public po table water system ; 

b.  The base and initial courses of asphalt on a street;  

c.  Street signs;  

d.  Required stormwater control measures; and  

e.  Land disturbance features related to sedimentation or erosion control.  

02.  NON -RESIDENTIAL DEVELOPMENT  

The following forms of infrastructure may not be subject to a Performance Guarantee, and shall be completed, 

dedicated to the Town, and inspected prior to conveyance of lots or issuance of a Certificate of Occupancy:  

a.  Street signs;  

b.  Required  stormwater control measures; and  

c.  Land disturbance features related to sedimentation or erosion control.  

D.  APPLICATION FILING  

01.  See Section <>, Application Filing . 
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02.  An application for a Performance Guarantee may be filed concurrently or subsequent to an application that 

establishes development subject to  a Performance Guarantee.  

03.  Performance Guarantees mandated by the town do not require filing of an application.  

E.  FORM  OF GUARANTEE  

01.  The form of a Performance Guarantee shall take one of the following forms, at the sole discretion of the applicant:  

a.  A surety bond issued by a firm licensed to operate in the State of North Carolina;  

b.  A letter of credit issued by a financial institution licensed to operate in the State of North Carolina;  

c.  Cash or certified check; or  

d.  Another form of guarantee that provides equivalent security to the forms listed above, as determined by the Town.  

02.  In cases where more than one facility or site feature is requested to be subject to a Performance Guarantee, the 

applicant may provide a single, consolidated Performance Guarantee for all facilities or site features. In no 

instance shall Performance Guaran tees associated with private stormwater control measures or sedimentation 

control be consolidated with any other Performance Guarantee.  

03.  If cash or other instrument is deposited in escrow with a financial institution, an agreement between the financial 

institution and the developer shall be filed with the Town guaranteeing the following:  

a.  That the escrow account shall be held in trust until released by the Town and may not be used or pledged by the developer for  

any other matter during the term of the escrow;  

b.  That in case of a failure on the part of the developer to complete or repair the improvements, the financial institution shal l, upon 

notification by the Town, immediately pay the funds deemed necessary by the Town to complete or repair the improvements up 

to the full balance of the escrow account, or deliver to the Town any other instruments fully endorsed or otherwise made 

payable in full to the Town; and  

c.  The financial institution holding the cash or other instrument shall indicate to the Town its notification requirements for r elease 

or payment of funds.  

F.  PROCEDURE  

The review procedure for a Performance Guarantee  shall be in accordance with Section <>, Application Summary Table , and 

Figure <>,  Performance Guarantee Procedure.  

G.  DECISION  

The Planning Director shall decide an application for a Performance Guarantee  in accordance with the standards in Section 

<>, Staff Review and Action , Section <>, Review Criteria , and Section <>, Review Processes . 

H.  REVIEW CRITERIA  

01.  An application for a Performance Guarantee shall include a map or plan showing the infrastructure and site 

improvements to be subject to a Performance Guarantee , and may be approved subject to the following:  

a.  The request is for an eligible facility or site feature;  

b.  The request is in the form and the amount required;  

c.  The term of the guarantee is for the minimum period of time necessary; and  

d.   The application complies with this section, Section <>, Purpose and Intent of Ordinance , and the Town’s applicable Adopted 

Policy Guidance.  

02.  The Performance Guarantee shall be conditioned on the performance of all work necessary to complete the 

installation of the required improvements within the term of the guarantee.  

I.  AMOUNT  

01.  GENERALLY  

a.  The amount of the performance guarantee shall be 125  percent  of the reasonably estimated cost of completion (including 

mobilization costs) at the time the Performance Guarantee is issued.  

b.  The Town may determine the amount of the Performance Guarantee or use a cost estimate determined by the applicant.  

c.  The reasonably estimated cost of completion shall include 100  percent  of the costs for labor and materials necessary for 

completion of the required improvements. Where applicable, the costs shall be based on unit pricing.  
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d.  The additional 25  percent  includes inflation and all costs of administration regardless of how such fees or charges are 

denominated.  

02.  ESTIMATED COSTS  

Estimated costs of completing installation of required public infrastructure or private site features shall be itemized 

by improvement type and certified by the developer’s licensed professional.  

03.  EXTENSION  

The amount of any extension of any Performance Guarantee shall be determined according to the procedures for 

determining the initial guarantee and shall not exceed 125  percent  of the reasonably estimated cost of completion 

of the remaining incomplete improvements still outstanding at the time the extension is obtained.  

04.  RENEWAL  

If a Performance Guarantee is renewed, the Planning Director may require the amount of the Performance 

Guarantee be updated to reflect changes in cost over time.  

J.  SEQUENCE  

01.  Performance Guarantee applications may be filed along with or subsequent to any application for a su bdivision, 

Site Plan, Special Use Permit, Building Permit, or Zoning Compliance Permit, as appropriate.  

02.  Development subject to a Performance Guarantee shall not receive a Certificate of Occupancy or other final 

approval until all public infrastructure and private site features subject to a Performance Guarantee have been 

installed, inspected, and accepted by  the Town or other appropriate agency.  

K.  AS -BUILTS REQUIRED  

01.  PUBLIC IMPROVEMENTS  

Upon completion of public improvements, a professional engineer shall certify, in writing, that the completed public 

improvements have been constructed in accordance with the approved plans and shall submit actual “as -built” 

plans in accordance with Section <>, As -Builts . 

02.  INSPECTION REQUIRED  

A final inspection and approval by appropriate Town staff shall occur before the release of the Performance 

Guarantee.  

L.  MAINTENANCE WARRANTY  

01.  MAINTENANCE OF STREETS UNTIL ACCEPTANCE  

Following completion, the developer of any development containing streets to be maintained by NCDOT or by an 

owners’ association shall sign a street maintenance disclosure statement to guarantee that the streets will be 

properly maintained until the offer of dedication is accepted by the NCDOT, or until maintenance responsibility is 

transferred to an owners’ association , if street  maintenance responsibility is to be transferred to the owners 

association . 

02.  MAINTENANCE OF STORMWATER CONTROL MEASURES  

The Town may require applicants completing develo pment proposals with private stormwater control measures to 

provide a maintenance warranty for the ongoing, long -term maintenance of the stormwater control measure.  Such 

maintenance warranties ma y take  the form of a performance guarantee.  The amount of a maintenance 

performance guarantee shall be the present value of an annuity of perpetual duration based on a reasonable 

estimate of the annual cost of inspection, operation, and maintenance of the SCMs approved under the permit, at a 

discount rate that reflects the jurisdiction's cost of borrowing minus a reasonable estimate of long term inflation. In 

no instance shall the total amount of the maintenance guarantee exceed 10 percent of the original cost of the SCM  

construction. The owner or party responsible for the maintenance of the SCM may retain the performance 

guarantee, but shall provide evidence of the existence of the guarantee  and its amount  to the Town  upon demand.  

M.  MAXIMUM TERM  

Performance Guarantees shall have a maximum term of one year, unless the developer determines a longer term is 

necessary to complete the public infrastructure or private site features. Acceptance of a proposed guarantee remains at the 

discretion of the Tow n 
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N.  INSPECTION  

Inspection of guaranteed improvements by the Town shall take place within 30 days of the request for inspection by the 

applicant.  

O.  EXPIRATION  

01.  The applicant shall demonstrate good faith towards the completion of public infrastructure or private site features 

subject to a Performance Guarantee. In the event the aspects subject to a guarantee are not completed prior to 

the expiration of the guarant ee, the  applicant shall request a renewal of the Performance Guarantee in accordance 

with these standards.  

02.  In the event an application for renewal of a Performance Guarantee has been filed with the Town prior to 

expiration of an existing guarantee, the Town shall delay the provision of notice of failure to install or complete 

improvements in accordance with Section <>, Forfeiture . 

P.  FORFEITURE  

01.  NOTICE OF FAILURE TO INSTALL OR COMPLETE IMPROVEMENTS  

If the owner or developer fails to complete installation of the guaranteed improvements within the term of the 

Performance Guarantee (as may be extended), the Town shall give the owner or developer 30 day’s written notice of 

the scope and degree of the def ault, by certified mail.  

02.  TOWN COMPLETION OF IMPROVEMENTS  

a.  After the 30 -day notice period expires, the Town may draw on the guarantee and use the funds to perform the work necessary 

to complete installation of the guaranteed improvements.  

b.  After completing such work, the Town shall provide a complete accounting of the expenditures to the owner or developer.  

c.  In the event of a default triggering the use of the performance guarantee, the Town shall return any of the unused deposited 

cash funds or other security.  

Q.  RELEASE OR REDUCTION  

01.  R ELEASE OR REDUCTION REQUESTED  

The Town shall release or reduce a Performance Guarantee only after:  

a.  The owner or developer has submitted a written request to the Town for a release or reduction of the Performance Guarantee 

that includes certification by a professional engineer or contractor, whichever is appropriate, that installation of the guar anteed 

improvements has been completed in accordance with approved plans and specifications, and as -builts (if applicable);  

b.  Town staff has performed an inspection of the improvements and certified in writing that installation of the guaranteed 

improvements is completed in accordance with approved plans and specifications;  

c.  No release or reduction in Performance Guarantee amounts will be considered until more than 25  percent  of the work is in place 

and approved; and  

d.  Release of a performance guarantee shall take place no more than 30 days after the completion and/or acceptance of the 

guaranteed improvements by the Town has taken place.  

02.  ACCEPTANCE SHALL BE DOCUMENTED  

The Planning Director, as appropriate, shall provide written notice of the Town’s final acceptance of the 

improvements subject to a Performance Guarantee.  

03.  IMPROPER RELEASE OF PERFORMANCE GUARANTEE  

If the Town releases a Performance Guarantee through error, the error shall not release the developer from 

responsibility for the completion of all improvements in accordance with this Ordinance.  

R.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.23.  PRELIMINARY PLAT  (MAJOR SUBDIVISION)  

A.  PURPOSE AND INTENT  

The purpose for a Preliminary Plat procedure is to establish a fair, consistent, and 

predictable process for the division of land into a series of lots for development or sale 

in ways that promote the public’s health, safety, and welfare. The intent of the se 

standards is to ensure:  

01.  Orderly growth and development;  

02.  Protect the Town’s established rural character by screening new 

development from view;  

03.  Protect existing farming operations from adjacent incompatible residential 

development;  

04.  Coordination of transportation and utility networks;  

05.  Preservation of open space for purposes of recreation or natural resource 

protection;  

06.  Protection from flooding, damaging sedimentation, and decreased surface 

water quality; and  

07.  Distribution of population in ways that supports infrastructure investment 

and diminishes the impact of traffic and overcrowding.  

B.  APPLICABILITY  

Unless exempted by NCGS§160D -802(a) in accordance with Section <>, Exempt 

Subdivision , or configured in accordance with Section <>, Limited Subdivision , Section 

<>, Minor Subdivision , or Section <> , Family Subdivision , all divisions of land creating  

one or more new lots or involving the installation of new or extension of existing public infrastructure shall be considered 

through this Preliminary Plat procedure and  subject to the standards of this section.  

C.  APPLICATION  FILING  

01.  See Section <>, Application Filing . 

02.  A Preliminary Plat shall be prepared by a licensed professional surveyor, registered professional landscape 

architect, or licensed professional engineer.  

03.  When a subdivision is to be developed in phases, a master plan shall be submitted for the entire development and 

a Preliminary Plat shall be submitted for each phase, though there is no limitation on the number of phases that 

may be included in a Preliminary Plat.  Phasing shall be in accordance with Section <>, Phased Development .  

04.  The application shall include a Traffic  Impact Analysis, as appropriate, when required by Section <>, Traffic  Impact 

Analysis .  

05.  In cases where lots in the subdivision will utilize on -site wastewater, the subdivider shall provide a report from a 

licensed soil scientist in the form of a letter, signed and dated, that describes the possibilities of lot sizes the site 

can support and t heir general locations within the subdivision.  

06.  Subdivisions seeking to utilize public sewer shall include a wastewater availability  request completed in 

accordance with all Town requirements.  

07.  Subdivisions seeking to utilize public potable water  shall include a potable water  availability  request completed in 

accordance with all Town requirements.  

08.  Applications complying with a Town -mandated Fee -in-Lieu or anticipated to include an applicant -requested Fee -

in-Lieu shall include information mandated in Section <>, Fee -in-Lieu .  

D.  PROCEDURE  

The review procedure for a Preliminary Plat  shall be in accordance with Section <>, Application Summary Table , and Figure 

<>, Preliminary Plat Procedure.  

E.  DECISION  

The Planning Director shall decide an application for a Preliminary Plat  in accordance with the standards in Section <>, Staff 

Review and Action , Section <>, Review Criteria , and Section <>, Review Processes . 

FIGURE <>: PRELIMINARY 

PLAT  PROCEDURE  
STEP ACTION 
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Pre -Application 
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(optional)  

  

2 File Application  

  

3  
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Determination  

  

4  Staff Review  
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F.  REVIEW CRITERIA  

01.  The Preliminary Plat is prepared and sealed by a professional land surveyor or professional engineer, licensed to 

practice in North Carolina;  

02.  The Preliminary Plat includes all applicable certifications and declarations in Section <>, Subdivision Certifications 

and Declarations ; 

03.  All lots have been certified by soil scientist or the Henderson C ounty Health Department as capable of 

accommodating the wastewater generated from the proposed use, in cases when the lot(s) are served by on -site 

wastewater systems;  

04.  All lots have been certified by soil scientist or the Henderson County Health Department as capable of 

accommodating the potable water needed by the proposed use, in cases when the lot(s) are served by on -site 

private wells ; 

05.  The lots shown on the Preliminary Plat are in conformance with all applicable requirements in the zoning district 

and overlay district standards where located;  

06.  The Preliminary Plat complies with all standards and conditions of any applicable Concept  Plans, permits and 

development approvals from outside agencies, utilities, volunteer fire departments, and any other applicable 

agency or service provider;  

07.  Documentation has been provided that all street names have been accepted by the County; and  

08.  The Preliminary Plat complies with all other applicable requirements in this Ordinance and Town policy.  

G.  EFFECT  

01.  Approval of a Preliminary Plat does not constitute the approval for recording a subdivision with the Register of 

Deeds, or approval for the conveyance of lots, but nothing shall prohibit the landowner or the subdivider, as 

appropriate, from entering into c ontracts to sell or lease land by reference to an approved Preliminary Plat in 

accordance with NCGS§160D -807(c). However, conveyance of ownership may not take place until after 

recordation of a Final Plat in accordance with Section <>, Final Plat . 

02.  In cases where the Preliminary Plat and the Construction Drawings review are conducted separately, approval of a 

Preliminary Plat authorizes the subdivider to submit Construction Drawings for the installation of public 

infrastructure in accordance with Section <>, Construction Drawings . 

H.  DEVELOPMENT PHASING  

01.  Phased development shall comply with Section <>, Phased Development . 

02.  The Preliminary Plat may depict one or more phases of the development.  

03.  Construction Drawings and Final Plats may be prepared by phase and there is no limitation on including two or 

more phases on the same set of Construction Drawings or Final Plat provided that the phasing submitted must 

match the phasing approved as part of the Preliminary Plat. In no instance shall a portion of a phase be submitted 

for Construction Drawing or Final Plat review.  

I.  AMENDMENT  

Amendment of a Preliminary Plat approval may only be reviewed and considered in accordance with the procedures and 

standards established for its original approval  and Section <>, Approved Application Amendment . 

J.  EXPIRATION  

01.  An approved Preliminary Plat shall be valid for two years from the date of its approval.  

02.  Failure to submit an application for Construction Drawings or a Final Plat for the phase of the land subject to the 

Preliminary Plat within two years of its approval shall render the Preliminary Plat null and void.  

K.  VESTING  

01.  See Section <>, Site -Specific Vesting Plan . Applicants seeking a longer vesting term may file an application in 

accordance with Section <>, Vested Rights Certificate . 

02.  In cases where the proposed subdivision has multiple phases, vesting shall be in accordance with Section <>, 

Multi -Phase Development Plan . 

L.  APPEAL  
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In accordance with NCGS§160D -405, and Section <>, Appeal . 

2.5.24.  SIGN PERMIT  

A.  PURPOSE AND INTENT  

The purpose of this section is to provide a process for the provision of individual signs, 

or those designed as part of a uniform sign plan. A procedure  for the review of sign age  

is to ensure they are safe, aesthetically compatible, compliant with local zoning laws, 

do not represent  public hazards, traffic issues, or visual clutter . 

B.  APPLICABILITY  

01.  All signs except those exempted from the sign regulations in Section <>, 

Exemptions , shall obtain a Sign Permit in accordance with this section 

before being erected, replaced, relocated, or altered.  

02.  Alterations limited to sign copy on a lawfully -established sign shall not 

require approval of a Sign Permit.  

03.  Temporary signage shall be reviewed in accordance with these standards.  

04.  Establishment of new outdoor advertising after (insert the effective date of 

this Ordinance ), shall be prohibited. Changes to existing outdoor advertising 

shall only be considered in accordance with Section <>, Special Use Permit . 

05.  Establishment of new electronic message boards after ( insert the effective 

date  of this Ordinance ), shall be prohibited, unless exempted from these 

standards.  

06.  Establishment of new development comprised of two or more principal 

buildings on one or more lots are encouraged to configure signage in 

accordance with a Uniform Sign Plan as a part of a Sign Permit application.   

Only those developments with two or more principal uses that have a Uniform Sign Plan are permitted to 

apportion the total amount of allowable signage across different buildings without prior approval of an Alternative 

Plan.  

07.  Applicants seeking to deviate from otherwise applicable signage provisions may request consideration of 

deviations in accordance with Section <>, Alternative Plan . 

C.  APPLICATION FILING  

01.  See Section <>, Application Filing . 

02.  Applications for signage shall indicate if the proposed signage is permanent or temporary.  

D.  PROCEDURE  

The review procedure for a Sign Permit  shall be in accordance with Section <>, Application Summary Table , and Figure <>,  

Sign Permit Procedure.  

E.  DECISION  

The Planning Director shall decide an application for a Sign Permit  in accordance with the standards in Section <>, Staff 

Review and Action , Section <>, Review Criteria , and Section <>, Review Processes . 

F.  REVIEW CRITERIA  

Applications for Sign Permits shall comply with:  

01.  GENERALLY  

a.  The standards in Section <>, Signage ; 

b.  The sign is located on the same lot or site as the business, product, or service being advertised;  

c.  The North Carolina State Building Code, including requirements for electrical service, if applicable;  

d.  All standards or conditions of any prior applicable permits and developments approvals; and  

e.  All other applicable requirements of this Ordinance.  

FIGURE <>: SIGN PERMIT 

PROCESS  
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02.  UNIFORM SIGN PLANS  

Uniform Sign Plans, if submitted, shall indicate each of the following:  

a.  A Uniform Sign Plan shall include measured drawings and details about the parameters of signage permitted by the Plan;  

b.  If the total amount of allowable signage in the development will be apportioned in a manner that deviates from the standards in 

Section <>, Signage , and if so, how the signage will be apportioned;  

c.  The maximum sign sizes by sign type, and by building type, if different;  

d.  The rules for signage placement on multi -tenant buildings;  

e.  The range of proposed unifying elements for signage in the development, including but not limited to style, illumination, col or, 

material;  

f. Any sight distance triangles on the site; and  

g.  Any additional information identified by the Planning Director as necessary to determine compliance with this Ordinance.  

G.  INSPECTION REQUIRED  

Applicants for a Sign Permit shall request inspection of signage by the Town following completion. Operating a use type with 

signage subject to these Sign Permit requirements but without a passing sign inspection shall be a violation of this 

Ordinance.  

H.  SEQUENCE  

01.  In cases when a Sign Permit application is associated with a Site Plan or subdivision , the Sign Permit application 

shall not be submitted until after the Site Plan or subdivision has been approved.  

02.  An application for a Sign Permit may be submitted with a request for consideration of an Alternative Plan, but the 

Alternative Plan request shall be decided prior to the Sign Permit.  

I.  EFFECT  

01.  SIGN PERMIT  

Approval of a Sign Permit shall entitle a landowner to erect or modify signage on a development site.  

02.  UNIFORM SIGN PLAN  

a.  Development subject to a Uniform Sign Plan shall require all owners, tenants, sub -tenants, and individual use types within the 

development to comply with the approved Uniform Sign Plan.  

b.  No permanent signage shall be erected, altered, or maintained except in accordance with the approved Uniform Sign Plan.  

c.  In cases where a Uniform Sign Plan is more restrictive than the standards in Section <>, Signage , the standards in the Uniform 

Sign Plan shall control.  

J.  AMENDMENT  

Amendment of a Sign Permit or Uniform Sign Plan may only be reviewed and considered in accordance with the procedures 

and standards established for its original approval  and Section <>, Approved Application Amendment . 

K.  EXPIRATION  

If the work authorized by a Sign Permit is not substantially commenced within one year  from the date of issuance, the Sign 

Permit shall become null and void.  

L.  VESTING  

In accordance with Section <>, Statutory Vested Rights . 

M.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.25.  SITE PLAN  

A.  PURPOSE AND INTENT  

The purpose for the S ite Plan procedure is to establish a consistent and predictable 

process for the review of proposed development, through a graphical representation 

of it in plan format . Site Plan review is intended to:  

01.  Verify that proposed development meets all applicable standards of this 

Ordinance and other applicable regulations;  

02.  Promote orderly, safe, and efficient development through coordinated 

review of site design, access, circulation, utilities, landscaping, parking, 

signage, and related site features;  

03.  Ensure that development is compatible with adjacent properties and public 

rights -of-way, while respecting existing community character;  

04.  Facilitate predictable, timely, and transparent review of development 

proposals through an administrative process;  

05.  Identify and address technical or design issues to reduce conflicts, delays, 

and unnecessary expenditures; and  

06.  Provide a clear basis for approval, approval subject to additional comments, 

or denial based on objective standards.  

B.  APPLICABILITY  

Except for development exempted from Site Plan review in accordance with Section 

<>, Exemptions,  all of the following forms of development shall be subject to Site Plan 

review in accordance with this section:  

01.  Any development involving construction, moving, or alteration of a building 

or habitable structure;  

02.  Any development that results in the increase in the amount of impervious 

surface on a lot;  

03.  Any development that changes the vehicular access to or internal circulation 

on a lot; or  

04.  Any development subject to a Concept Plan.  

C.  EXEMPTIONS  

01.  The following forms of development are exempted from Site Plan review, but remain subject to the applicable 

standards in this Ordinance:  

a.  Construction of one single -family detached dwelling on an individual lot that does not include changes to or extension of public 

infrastructure;  

b.  Placement of one manufactured or mobile home on its own lot in a zoning district permitting such uses that does not include 

changes to or extension of public infrastructure;  

c.  Establishment of a secondary use in an existing structure, a new secondary structure(s) ; or an additional secondary use;  

d.  Interior up -fits  or changes to a lawfully -established non -residential structure or use type that do not result in a change of a 

principal use type, the need for additional off -street parking spaces, additional screening or landscaping, any changes to 

existing impervious surface coverage, or changes to or extension of public infrastructure;  

e.  The construction or alteration of a sign, subject to the requirements and procedures in Section <>, Sign Permit ; 

f. The establishment of a temporary use or structure, subject to the requirements and procedures in Section <>, Temporary Use 

Permit ; or 

g.  The construction or alteration of a fence or wall, subject to the requirements of Section <>, Zoning Compliance Permit ; 

02.  Development exempted from Site Plan review is still required to obtain a Building Permit in accordance with the 

North Carolina State Building Code and a Zoning Compliance Permit in accordance with this Ordinance.  

D.  PLANS ASSOCIATED WITH CONDITIONAL REZONING OR SPECIAL USE PERMITS  

FIGURE <>: SITE  PLAN 
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A Site Plan application may be filed concurrently with an application for a Conditional Rezoning, a Special Use Permit, or 

Construction Drawings, but a Site Plan shall not be a part of a Conditional Rezoning or Special Use Permit application. 

Conditional R ezoning and Special Use Permit applications shall include a Concept Plan, not a Site Plan. Site Plans shall be 

reviewed for consistency with an approved Special Use Permit or Conditional Rezoning Concept Plan, if applicable  

E.  APPLICATION  FILING  

01.  Site Plan applications shall be prepared by a North Carolina licensed professional qualified to prepare such 

documents. Site Plans shall be prepared to scale and shall include the basic information for Site Plans identified in 

the Town’s requirements.  

02.  When a development includes phases, the Site Plan shall depict the entire development and shall indicate all 

phasing boundaries.  

03.  Phasing shall be in accordance with Section <>, Phased Development . 

04.  The application shall include a Traffic  Impact Analysis, when required by Section <>, Traffic  Impact Analysis . 

05.  Applications that involve changes to or extension of public infrastructure  shall include C onstruction Drawings 

prepared in accordance with Section <>, Construction Drawings . 

06.  Applications complying with a Town -mandated Fee -in-Lieu or anticipated to include an applicant -requested Fee -

in-Lieu shall include information mandated in Section <>, Fee -in-Lieu . 

07.  Applications seeking to propose an alternative means of compliance with Ordinance requirements shall comply 

with the standards and requirements in Section <>, Alternative Plan . 

F.  PROCEDURE  

The review procedure for a Site Plan  shall be in accordance with Section <>, Application Summary Table , and Figure <>,  Site 

Plan Procedure.  

G.  DECISION  

The Planning Director shall decide an application for a Site Plan  in accordance with the standards in Section <>, Staff Review 

and Action , Section <>, Review Criteria , and Section <>, Review Processes . 

H.  REVIEW CRITERIA  

Applications for Site Plans shall comply with:  

01.  All standards , conditions , or approval comments  of any prior applicable permits and development approvals;  

02.  Any applicable Concept Plans  or plats;  

03.  All applicable requirements of this Ordinance and Town policy; and  

04.  All applicable County, State, and federal requirements.  

I.  SEQUENCE  

01.  Site Plan applications may be submitted or reviewed concurrently with Construction Drawings or any other 

development application, but Site Plans shall not receive final approval until after the approval of an associated 

Annexation, Development Agreement, C onditional Rezoning, Conventional Rezoning, or Final Plat . 

02.  Construction Drawings associated with a Site Plan that include the installation of new or extension of existing 

public infrastructure shall not be approved until after the associated Site Plan has been approved.  

03.  Developments subject to a Site Plan shall also be required to obtain a Zoning Compliance Permit, a Building 

Permit, and may be required to obtain other approvals. Permits associated with site features depicted on a Site 

Plan may be filed with a Site Plan a pplication, but shall not be issued until after the Site Plan is approved.  

J.  EFFECT  

01.  ZONING COMPLIANCE PERMIT  

A Site Plan approval authorizes the submittal of or review of an application for a Zoning Compliance Permit in 

accordance with Section <>, Zoning Compliance Permit . In cases where the Planning Director determines that a 

Zoning Compliance Permit is not required, then an applicant may file an application for a Building Permit in 

accordance with Section <>, Building Permit . 

02.  CONSTRUCTION DRAWINGS  
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Approval of a Site Plan that includes the installation of new or extension of existing public infrastructure allows 

submittal or review of associated Construction Drawings in accordance with Section <>, Construction Drawings . 

03.  PERFORMANCE GUARANTEES  

All public infrastructure and private site features that have not been installed by the developer, inspected, and 

accepted by the Town shall comply with the requirements in Section <>, Performance Guarantee , prior to the 

issuance of a Certificate of Occupancy or other final approval.  

04.  FEE -IN -LIEU  

A Site Plan approval authorizes the filing of an applicant -requested payment of Fee -in-Lieu, or payment of Town -

mandated Fee -in-Lieu in accordance with Section <>, Fee -in-Lieu . 

K.  AMENDMENT  

Amendment of a  Site  Plan approval may only be reviewed and considered in accordance with the procedures and standards 

established for its original approval  and Section <>, Approved Application Amendment . 

L.  EXPIRATION  

01.  Approval of a Site Plan application shall expire and become null and void if substantial commencement is not 

undertaken within two years of the date of approval.  

02.  Approval of a Site Plan application shall expire and become null and void if work is voluntarily stopped by the 

developer and the development fails to maintain substantial progress for a period of one year or longer.  

03.  Where more than one principal building is included with an approved Site Plan, the applicant may submit a series 

of Zoning Compliance Permit and/or Building Permit applications. The first application shall be submitted within 

one year from the date the Site Plan is approved. Each subsequent Building Permit or Zoning Complinace Permit 

application shall be submitted within 180 days from the date of issuance of a Certificate of Occupancy or other 

final approval for the previous building.  

M.  VESTING  

01.  See Section <>, Site -Specific Vesting Plan , or Section <>, Multi -Phase Development Plan , as appropriate.  

02.  S eeking a longer vesting term for a site -specific vesting plan may file an application in accordance with Section 

<>, Vested Rights Certificate . 

N.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.26.  SPECIAL FLOOD HAZARD PERMIT  

A.  PURPOSE AND INTENT  

The Special Flood Hazard Permit is proposed to permit very limited forms of 

development within the Town’s designated Special Flood Hazard Area s, while at the 

same time permitting maintenance of existing structures, restoration of streams, 

allowable water -dependent facilities, public utilities, and access, where necessary.  The 

requirements in this section are intended to:  

01.  Promote public health, safety, and general welfare;  

02.  Minimize public and private losses due to flood conditions within flood 

prone areas by provisions designed to minimize hazards within flood prone 

areas.  

03.  Help maintain a stable tax base by providing for the sound use and 

development of property in all flood -prone areas of the Town; and  

04.  Secure safety from the dangers posed by water and flooding.  

B.  APPLICABILITY  

01.  A Special Flood Hazard Permit is required for any of the following forms of 

development when located within any designated Special Flood Hazard Area 

indicated on the Town’s Official Zoning Map:  

a.  A secondary or accessory residential structure with no dwellings, temperature 

control, or utilities in the structure;  

b.  Bona -fide farm and/or agricultural land uses,  except that : 

i. No permit application is required for bona -fide farm structures located outside the 

floodway and not elevated with fill ; and  

ii. No permit is required for agricultural land maintenance activities as defined in this O rdinance that do not cause a significant 

change in the elevation of the farm land in the SFHA ; 

c.  Functionally -dependent facilities;  

d.  A governmental or public utility use;  

e.  Activity associated with a stream restoration, natural lands restoration, or floodplain restoration project that will help im prove 

water quality and the functioning of streams, wetlands, and floodplains; or  

f. A driveway, shared driveway , or private street used solely to access a single -family dwelling that is not located within a Special 

Flood Hazard Area.  

02.  All other forms of new development in a Special Flood Hazard Area are expressly prohibited, including but not 

limited to: non -residential uses and structures, mixed -use uses and structures, and residential uses and structures.  

C.  APPLICATION FILING  

01.  See Section <>, Application Filing . 

02.  Applications for a Special Flood Hazard Permit shall include, at a minimum, the following items:  

a.  A plot plan drawn to scale which shall include, but shall not be limited to, the following specific details of the proposed 

floodplain development:  

i. The nature, location, dimensions, and elevations of the area of development/disturbance; existing and proposed structures, 

utility systems, grading/pavement areas, fill materials, storage areas, drainage facilities, and other development;  

ii. The boundary of the Special Flood Hazard Area as delineated on a Town -designated map, or a statement that the entire lot is 

within the Special Flood Hazard Area;  

iii.  The boundary of the floodway(s) or non -encroachment area(s) , including the base flood elevation, if available ; 

iv.  The old and new location of any watercourse that will be altered or relocated as a result of proposed development; and  

v.  The certification of the plot plan by a registered land surveyor or professional engineer.  

b.  Plans and/or details for the protection of public utilities and facilities such as sewer, gas, electrical, and water systems to be 

located and constructed to minimize flood damage;  

c.  Certification that all other local, State, and federal permits required prior to Special Flood Hazard Permit issuance have been 

received including copies of the issued approvals;  
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d.  A description of proposed watercourse alteration or relocation, when applicable , along with a map (if not shown on plot plan) 

showing the location of the proposed watercourse alteration or relocation ; and  

e.  An engineering report on the effects of the proposed project on the flood -carrying capacity of the watercourse and the effects 

to properties located both upstream and downstream  when included as part of a no -rise certification flood s tudy . 

D.  PROCEDURE  

The review procedure for a Special Flood Hazard Permit  shall be in accordance with Section <>, Application Summary Table , 

and Figure <>,  Special Flood Hazard Permit Procedure.  

E.  DECISION  

The Planning Director shall decide an application for a Special Flood Hazard Permit  in accordance with the standards in 

Section <>, Staff Review and Action,  Section <>, Review Criteria , and Section <>, Review Processes . 

F.  REVIEW CRITERIA  

An application for a Special Flood Hazard Permit shall be reviewed in accordance with the following:  

01.  The permit is issued prior to the commencement of development; and  

02.  The development complies with all applicable standards in Section <>, Special Flood Hazard Area (SFHA) . 

G.  SEQUENCE  

Applications for Special Flood  Hazard  Permits may be submitted with any other application for development located within 

the SFHA , but a Special Flood Hazard  Permit shall be reviewed and approved prior to any other application type.  

H.  EFFECT  

Approval of a Special Flood  Hazard  Permit authorizes an applicant to proceed with development following issuance of a 

Zoning Compliance  Permit.  

I.  AMENDMENT  

A Special Flood  Hazard  Permit application may only be amended  and considered in accordance with the procedures and 

standards established for its original approval  and Section <>, Approved Application Amendment . 

J.  REVOCATION  

A Special Flood Hazard Permit may be revoked by the Planning Director, following written notice to the violator, for any of 

the following reasons:  

01.  Failure or refusal to comply with all applicable State laws or flood damage prevention requirements of this 

Ordinance;  

02.  Conduct of development activities that represent a substantial departure from an approved permit, plan, or 

specification; and  

03.  False or misrepresented information provided as part of the application.  

K.  EXPIRATION  

A Special Flood  Hazard  Permit shall expire and become null and void if the development it authorizes is not substantially 

commenced within one year  of permit issuance or if activity associated with the permit becomes inactive for a period of one 

year or longer.  

L.  VESTING  

See Section <>, Statutory Vested Rights . 

M.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.27.  SPECIAL USE PERMIT  

A.  PURPOSE AND INTENT  

This Special Use Permit procedure defines the process for consideration of a proposed 

use type that may be allowable in a zoning district, but because of its nature or 

potential deleterious effects, it requires special consideration of its location, design , 

and methods of operation before it can be deemed appropriate in the district and 

compatible with its surroundings . 

B.  APPLICABILITY  

01.  Uses identified as requiring a Special Use Permit in Table <>, Listing of 

Common Principal Uses, or in Table <>, Listing of Common Secondary Uses, 

shall be reviewed  in accordance with the procedures and standards of this 

section.  

02.  In cases where a single use type located within a larger multi -building or 

multi -use development requires a Special Use Permit, only that particular use 

type and the lot it is located upon shall be subject to the Special Use Permit, 

not the entire developm ent.  

C.  APPLICATION FILING  

An application for a Special Use Permit shall include a Concept Plan depicting the 

aspects described in the Town’s Procedures Manual. The Technical Review Committee 

shall review and comment on the Concept Plan prior to consideration of the 

application by t he Board of Adjustment.  

01.  The application shall include a Traffic  Impact Analysis when required by 

Section <>, Traffic  Impact Analysis . 

02.  Applications that involve new  or extension of existing public infrastructure 

shall identify these features on the Concept Plan.  

03.  Applications complying with a Town -mandated Fee -in-Lieu or anticipated to 

include an applicant -requested Fee -in-Lieu shall include information 

identified in Section <>, Fee -in-Lieu . 

04.  In cases where development is seeking allowable alternative forms of compliance, the application shall include 

supplemental details and justification for the use of these provisions  in accordance with Section <>, Alternative 

Plan . 

D.  PROCEDURE  

The review procedure for a Special Use Permit  shall be in accordance with Section <>, Application Summary Table , and 

Figure <>,  Special Use Permit Procedure.  

E.  DECISION  

01.  A decision by the Board of Adjustment on a Special Use Permit shall be based on the competent, material, and 

substantial evidence in the record, as supplemented by arguments presented at the evidentiary hearing,  

02.  The decision shall be one of the following:  

a.  Approval of the Special Use Permit, as submitted;  

b.  Approval of a revised Special Use Permit; or  

c.  Denial of the Special Use Permit.  

03.  In making its decision on a Special Use Permit, the Board of Adjustment shall not waive or reduce any applicable 

standard of this Ordinance. It is permissible for the Board of Adjustment to apply conditions of approval that 

exceed the standards in this Ord inance, as necessary, to mitigate any potentially negative impacts of the use on its 

surroundings.  

F.  REVIEW CRITERIA  

A Special Use Permit shall be approved upon a finding of fact by the Board of Adjustment that the proposed special use:  
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01.  Is subject to a Concept Plan that accurately depicts the proposed use’s configuration and addresses public 

infrastructure if changes to or extension of public infrastructure are required as part of the application;  

02.  Complies with all required standards, conditions, and specifications of this Ordinance, including all zoning district 

dimensional requirements and use -specific standards;  

03.  Will not materially endanger the public health or safety;  

04.  Will not substantially injure the value of the abutting land, or the special use is a public necessity;  

05.  Will not include or result in such additional traffic volume so as to strain the flow of traffic on the streets and roads 

of the Town; and  

06.  Will be in harmony with the intensity, scale, and character of existing or anticipated development in the area in 

which it is to be located.  

G.  CONDITIONS  

01.  The Board of Adjustment may apply conditions of approval that are reasonable and appropriate in accordance 

with NCGS§160D -705(c) and Section <>, Conditions of Approval . 

02.  Conditions may be proposed to:  

a.  Assure that the use will be harmonious with the intensity, scale, and character of the area where proposed;  

b.  Ensure the use is consistent with the purpose and intent of this Ordinance;  

c.  Limit the permit to a specified duration;  

d.  Place limits on the availability for occupancy of proposed residential dwelling units to coincide with the provision or 

maintenance of public  or private infrastructure, open space, or other required site features ; or  

e.  Address other considerations necessary, in the sole discretion of the Board of Adjustment.  

03.  All conditions shall be identified in the approval, the notice of decision, and on any associated Concept Plans.  

04.  The notice of decision shall not be prepared until the applicant has consented to all applicable conditions of 

approval in writing.  

H.  SEQUENCE  

01.  Special Use Permit applications may include an application for a Site Plan, Zoning Compliance Permit, and 

Building Permit, but the Special Use Permit shall be decided first.  

02.  A Concept Plan shall not substitute for a required Site Plan or subdivision  plat . Site Plans and subdivisions  are 

reviewed after approval of the Special Use Permit.  

03.  Special Use Permit applications may be filed with a rezoning application, but the rezoning application shall be 

decided first.  

04.  S pecial Use Permit applications may be filed with an application for a Variance, but the Variance application sh all 

be decided first.  

I.  EFFEC T  

01.  Approval of a Special Use Permit allows an applicant to file an application for a Site Plan  or subdivision, as 

appropriate . 

02.  A Special Use Permit approval is perpetually binding and shall run with the land, unless amended or limited in 

duration by the Board of Adjustment.  

03.  An action invalidating a special use condition of approval (such as a  violation of applicable  intensity or hours of 

operation limitation) shall render the Special Use Permit and associated Concept Plan null and void.  

04.  Special uses shall meet all applicable State and federal requirements for location and operation. Failure to 

maintain compliance with those requirements may result in the revocation of the Special Use Permit and 

associated Concept Plan  approval . 

J.  AMENDMENT  

Concept Plans shall only be amended in accordance with the standards in this section. Amendments to a Concept Plan 

approval shall be considered as minor modifications or major modifications, and must be considered in accordance with the 

following:  

01.  MINOR MODIFICATIONS  
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a.  Minor modifications are limited to changes that have no material effect on the character of the development or changes that 

address technical considerations that could not reasonably be anticipated at the time of the application approval.  

b.  Minor modifications shall be reviewed and decided by the Planning Director, in consultation with other appropriate Town staff . 

  Minor modifications may include any changes not identified as a major modification in Section <>, Major Modifications . 

02.  MAJOR MODIFICATIONS  

a.  Changes that materially affect the basic configuration of the development, a condition of approval, or that require additiona l 

evidentiary support beyond that presented at the public hearing shall be considered major modifications.  

b.  Major modifications include, but are not limited to:  

i. A change in the boundaries of a site;  

ii. A change in the approved use type;  

iii.  An increase in the amount of floor area by five percent or more beyond that approved under the initial Special Use Permit;  

iv.  An increase or decrease in the total number of provided off -street parking spaces by ten percent or more beyond that 

approved under the initial Special Use Permit;  

v.  A change in the location of a principal or secondary structure by more than 10 feet in any direction;  

vi.  Structural alterations increasing the structure height;  

vii.  Alterations affecting the form, ornamentation, or appearance of a principal or secondary structure as shown in the Concept 

Plan;  

viii.  Changes in density or intensity;  

ix.  Decreases in open space;  

x.  Substantial changes in the location of streets (particularly if streets are to be deleted or access points to the development  

moved so traffic flows both inside and outside the development are affected) or pedestrian access or circulation;  

xi.  A change in the amount or location of proposed landscaping or required screening; or  

xii.  Changes to site features that require the application of professional judgment or discretion by a licensed landscape 

architect, architect, or professional engineer.  

c.  Major modifications must be reviewed and considered only in accordance with the procedures and standards established for 

the original application approval.  

K.  EXPIRATION  

01.  REPLACEMENT  

If a special use is replaced by a use type permitted by -right in the zoning district, the Special Use Permit and the 

corresponding Concept Plan approval is deemed abandoned and the Special Use Permit approval is null and void.  

02.  FAILURE TO START OR COMPLETE CONSTRUCTION  

Unless otherwise stated in the Special Use Permit approval, a Special Use Permit and the corresponding Concept 

Plan shall expire and become null and void two years after the date of issuance if:  

a.  An application for a Site Plan or subdivision application  has not been filed;  

b.  Substantial commencement of construction has not taken place; or  

c.  Construction activities have started, but the owner has voluntarily stopped construction and substantial progress has not bee n 

maintained.  

03.  MULTIPLE BUILDING PERMITS  

Where more than one principal building is included with an approved Special Use Permit, the applicant may submit 

a series of  Zoning Compliance Permit or  Building Permit applications. The first application shall be submitted within 

two year s of the date the Special Use Permit is approved. Each subsequent Building Permit or Zoning Compliance 

Permit application shall be submitted within 180 days from the date of issuance of a Certificate of Occupancy or 

other final approval for the previous building.  

L.  REVOCATION  

01.  In the event of failure to comply with the plans or any other conditions imposed upon the Special Use Permit 

approval, the Planning Director shall give the permit holder 10 days written notice of intent to revoke the permit 

and request the permit holder to  contact staff to set a reasonable time for the violation to be corrected.  

02.  A Special Use Permit may only be revoked in accordance with the procedure used to grant its approval.  
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03.  If the permit is revoked and the special use has not ceased, the use is considered a violation of this Ordinance and 

subject to enforcement and penalties in Chapter 7, Violations.  

M.  VESTING  

01.  See Section <>, Site -Specific Vesting Plan .  

02.  Applicants seeking a longer vesting term may file an application in accordance with Section <>, Vested Rights 

Certificate . 

N.  APPEAL  

In accordance with Section <>, Decisions by Board of Adjustment .  
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2.5.28.  TEMPORARY USE PERMIT  

A.  PURPOSE AND INTENT  

The purpose of a  temporary  use permit is to allow for certain non -permanent uses and 

structures  within the Town’s planning jurisdiction.  This procedure is intended to:  

01.  Provide a clear and predictable process for authorizing temporary uses and 

temporary structures;  

02.  Ensure that temporary uses and structures are appropriately located, sized, 

and operated to minimize adverse impacts on nearby properties, public 

rights -of-way, and public facilities;  

03.  Establish reasonable limits on duration, intensity, and permanent physical 

improvements;  

04.  Confirm that approval of temporary uses and structures do not establish 

vested rights, alter allowable uses, or create expectations of permanence;  

05.  Allow flexibility for seasonal activities, construction -related facilities, 

community events, and transitional land uses; and  

06.  Provide a basis for approval, approval with comments, or denial based on 

objective standards.  

B.  APPLICABILITY  

01.  The standards in this section apply to non -permanent uses and structures 

that take place on a temporary basis whether on a site with an existing principal use or a vacant site .  

02.  Temporary uses occurring within a public right -of-way require approval by the Town Council or NCDOT, as 

appropriate, and are not subject to a Temporary Use Permit , but may require some other form of authorization by 

the Town or other publi c agency  responsible for the right -of-way . 

C.  EXEMPTIONS  

01.  Temporary uses or structures operated by the Town or the County for public safety or as part of a sanctioned 

governmental event shall be exempted from these requirements.  

02.  Temporary signs shall be subject to the standards in Section <>, Sign Permit . 

D.  APPLICATION FILING  

See Section <>, Application Filing . 

E.  PROCEDURE  

The review procedure for a Temporary Use Permit  shall be in accordance with Section <>, Application Summary Table , and 

Figure <>,  Temporary Use Permit Procedure . 

F.  DECISION  

The Planning Director shall decide an application for a Temporary Use  Permit in accordance with the standards in Section <>, 

Staff Review and Action , Section <>, Review Criteria , and Section <>, Review Processes . 

G.  REVIEW CRITERIA  

Applications for a Temporary Use Permit shall be subject to the following:  

01.  The applicant has written permission from the landowner, or is otherwise authorized to make use of the land;  

02.  The applicant has obtained the appropriate permits and approvals from the Town and other agencies;  

03.  The temporary use or structure meets public utility and Town requirements for proper connection to water, sewer, 

electrical, and other utility service connections, as applicable;  

04.  Inclusion of any lighting or electrical service shall be subject to an approved electrical permit;  

05.  Any habitable structures shall require approval of a Building Permit;  

06.  The temporary use or activity complies with all applicable provisions in Section <>, Temporary Uses ; 

07.  The temporary use does not violate the applicable conditions of approval that apply to a site or use on the site;  
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08.  The proposed site contains sufficient land area for the temporary use and for the parking and traffic movement 

associated with the temporary use, without impacting the site’s ability to comply with other applicable 

requirements of this Ordinance;  

09.  The temporary use  or structure  is located outside a S pecial Flood Hazard Area , or there is no other alternative 

location, in the opinion of the Planning Director ; 

10.  The temporary use or structure provides adequate on -site restroom facilities, if necessary;  

11. Adequate provisions for crowd control shall be provided, if necessary , in the opinion of authorized public safety 

personnel ; and  

12. The site of the temporary use or structure shall be cleared of all debris at the end of the temporary use and all 

temporary structures shall be cleared from the site within five days after the use is terminated.  

H.  SEQUENCE  

Temporary Permits shall be issued prior to issuance for Building Permit for a temporary structure.  

I.  EFFECT  

Approval of a Temporary Use Permit shall authorize the establishment of a temporary use, structure, or activity for the 

duration identified in the approval.  

J.  AMENDMENT  

Amendment of an Temporary Use Permit  approval may only be reviewed and considered in accordance with the procedures 

and standards established for its original approval  and Section <>, Approved Application Amendment . 

K.  EXPIRATION  

01.  If the work authorized by a Temporary Use Permit is not substantially commenced within the earlier of the 

allowable duration for the use or structure, or six months from the date of issuance, the Temporary Use Permit 

shall become null and void.  

02.  An approval of a Temporary Use Permit is only valid for the term included in the approval. In cases where the 

activity associated with a Temporary Use Permit approval cannot be undertaken within the allowable duration, the 

applicant may withdraw the application and re -apply.  

03.  Failure to achieve substantial commencement or complete the temporary use or activity within the permitted 

duration shall render the Temporary  Use  Permit approval null and void.  

L.  VESTING  

The vesting terms shall be in accordance with Section <>, Issuance of a Building Permit . 

M.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.29.  TEXT AMENDMENT  

A.  PURPOSE AND INTENT  

The purpose of the development ordinance Text Amendment procedure is to provide a 

transparent legislative process for considering changes to the text of this Ordinance as 

necessary to respond to evolving conditions, changing State or federal law, changing 

jurisprudence, to clarify regula tory intent, and to implement adopted policy guidance.  

This procedure is intended to:  

01.  Ensure that the text of this Ordinance are consistent with adopted policy 

guidance;  

02.  Provide a mechanism to correct errors, resolve ambiguities, and improve 

clarity in the UDO; and  

03.  Maintain the overall structure, internal consistency, and regulatory intent of 

the Ordinance.  

B.  APPLICABILITY  

The standards and requirements of this section shall apply to applications to revise the 

text of this Ordinance.  

C.  INITIATION  

01.  TOWN INITIATED  

Requests to amend the text of this Ordinance may be made by  the Town 

Council, the Planning Board, the Board of Adjustment , or by Town staff .  Text 

amendment s shall only be initiated in cases when doing so is in the public 

interest and where the proposed amendment is consistent with NCGS§160D -

601 (d) . 

02.  LANDOWNER INITIATED  

a.  Requests to amend the text of this Ordinance may be submitted by a landowner who 

owns property within the Town’s planning jurisdiction.  

b.  Applications for a text amendment to this Ordinance by a landowner that would 

constitute a down -zoning under NCGS§160D -601(d) shall not be accepted as complete unless accompanied by written consent 

for the text amendment from all affected property owners.  

c.  As an alternative to directly initiating a text amendment to this Ordinance, a landowner may request the Town Council undertake 

a Town -initiated text amendment  to this Ordinance.  The decision to undertake such an amendment shall be in the sole 

legislative discretion of the Town Council . 

D.  PROCEDURE  

01.  The review procedure for a Text Amendment shall be in accordance with Section <>, Application Summary Table , 

and Figure <>,  Text Amendment Procedure.  

02.  In cases where a potential text amendment to this Ordinance is proposed, it shall be accompanied by evidence of 

consent from all affected parties if required in accordance with NCGS§160D -601.  

03.  Town -initiated text amendments shall not require a pre -application conference.  

E.  RECOMMENDATION  

01.  After conclusion of a public meeting, the Planning Board shall make a recommendation on the application in 

accordance with Section <>, Review Criteria . 

02.  In making its recommendation, the Planning Board shall prepare a written statement regarding the application’s 

consistency with the Town’s adopted policy g uidance.  

F.  CITIZEN COMMENT  

In cases where a resident or landowner submits written comments to the Town at least two business days prior to the date a 

decision is being made on the application, the Town staff member processing the application shall deliver the statement(s) 

to the Tow n Council.  
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G.  DECISION  

01.  The decision shall be based on the legislative discretion of the Town Council, taking into consideration any 

recommendation received from the Planning Director, prepared in consultation with other Town staff, the 

recommendation of the Planning Board, citiz en comments, and Section <>, Review Criteria . 

02.  In making its decision, the Town Council shall adopt a written statement of reasonableness and consistency with 

the Town’s adopted policy guidance in accordance with NCGS§160D -605.  

H.  REVIEW CRITERIA  

The advisability of amending the text of this Ordinance is a matter committed to the legislative discretion of the Town 

Council and is not controlled by any one factor. In determining whether to adopt or deny the proposed Text Amendment, the 

Town Council may, but is not required to, consider whether and the extent to which the proposed Text Amendment:  

01.  Enhances the public’s health, safety, and welfare;  

02.  Is consistent with Section <>, Purpose and Intent of Ordinance ; 

03.  Is consistent with the Town’s adopted policy g uidance;  

04.  Is required by or is proposed in response to changed conditions;  

05.  Addresses a demonstrated community need;  

06.  Does not create a downzoning, or is subject to prior written consent of affected landowners in accordance with 

NCGS§160D -601;  

07.  Addresses an unforeseen matter not present when the Ordinance was adopted  or subsequently amended ; 

08.  Addresses other factors determined to be relevant by the Town Council; and  

09.  Would not result in significantly adverse impacts on the natural environment, including water, air, noise, 

stormwater management, wildlife, vegetation, and the natural functioning of the environment.  

I.  SEQUENCE  

A Text Amendment application shall not be submitted with another application.  

J.  EFFECT  

The Planning Director shall make changes to the text of this Ordinance promptly after approval of a Text Amendment 

application by the Town Council.  

K.  APPEAL  

In accordance with Section <>, Decisions by Town Council .   
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2.5.30.  T RAFFIC  IMPACT ANALYSIS  (TIA)  

A.  PURPOSE AND INTENT  

The purpose of this section is to ensure that applications  for new construction, Site 

Plans, S pecial Use Permits, subdivisions, additions and/or expansions to existing 

structures, changes of use , and conditional rezonings co nsider and mitigate the 

impact of the development on the existing and/or proposed roadway system. A traffic 

impact analysis (TIA) helps  ensure that the transportation network has adequate 

capacity to handle projected transportation demand associated with the development 

project, helps identify problems with the existing transportation system  that need to 

be addressed in advance of additional  development needs , and identify  improvements 

to be incorporated into the proposed development . 

B.  APPLICABILITY  

A Transportation Impact Analysis, prepared in accordance with this section, shall be 

required for any of the following:  

01.  Any new development, alteration of an existing development, change of use, 

or other alteration that is part of a larger development that, when considered 

cumulatively, will generate 75 or more vehicle trips during the AM or PM 

peak hour, or 750 or more veh icle trips per day, based on the most recent 

edition of the Institute of Transportation Engineers (ITE) Trip Generation 

Manual; or  

02.  The proposed development is located on a roadway that has demonstrated 

transportation capacity  or public safety  issue s, as determined by the 

Planning Director; or  

03.  There are likely to be significant changes to adjacent development traffic 

patterns or hazards to public safety, as determined by the Planning Director, 

as a result of the proposed development.  

C.  EXCEPTION  

01.  A TIA shall not be required as a part of a development application if the 

property to be developed has been the subject of a TIA within the previous 

three years , provided:  

a.  The projected trip generation of the newly proposed development is equal to or less 

than the previous TIA performed ; and  

b.  The trip distribution has not significantly changed.  

02.  In no instance shall a traffic impact analysis be required as part of a conventional rezoning application.  

D.  APPLICATION FILING  

01.  See Section <>, Application Filing . 

02.  The type, scope, assumptions, and contents of a Traffic Impact Analysis shall be determined by NCDOT during the 

mandatory pre -application conference (see Section <>, Pre -Application Conference ).  The pre -application 

conference is conducted to identify the study area, the trip distribution, the traffic counts to be utilized, approved 

developments in the area, additional hours of analysis (other than A M or P M peak), resolve any questions specific 

to the site, and address any related concerns of the applicant, the Town, or the NCDOT.  

03.  When calculating vehicle counts for commercial and industrial developments where the projected traffic primarily 

consists of trucks, tractor trailers, and other large commercial vehicles, a passenger car equivalent (PCE) shall be 

provided in addition to tr uck traffic counts. Truck trips shall be converted to passenger vehicle trips using a 2.0 

PCE factor for two -axle trucks, 2.5 PCE factor for 3 -axle trucks, and 3.0 PCE factor for 4 -axle trucks and larger 

trucks.  

04.  The Town may require special/specific analysis in the TIA relative to the proposed development.  

E.  PROCEDURE  
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ANALYSIS   PROCEDURE  
STEP ACTION 
  

1 
Pre -Application 

Conference /TIA Screening  

  

2 

File Application /TIA 

Scoping  

m ust be prepared by a 

professional engineer  

  

3  

TIA Submittal / 

Completeness 

Determination  

  

4  

Staff Review  

- In coordination with 

NCDOT  

- Includ ed  comment by 

TRC  

  

5 
Third Party Review  

(if appropriate)  

  

6  

Consideration  by Planning 

Director  

- In coordination  with 

NCDOT  

- Planning Director may 

accept or not accept the 

TIA  

  

7 Notification of Decision  



CHAPTER 2 . 

APPLICATIONS  

§ 2.5  Specific Application Procedures  

Subsection 2.5.30 . Traffic Impact Analysis (TIA)  

 

 

imagine MILLS RIVER  
 Unified Development Ordinance  

  Revised Draft   April  202 6 
    (Return to Table of Contents)  

113 

The review procedure for a Traffic Impact Analysis  shall be in accordance with Section <>, Application Summary Table , and 

Figure <>,  Traffic Impact Analysis Procedure.  

F.  THIRD -PARTY REVIEW  

01.  The Planning Director may require that an independent third party be hired by the Town at the applicant’s expense 

to perform a required Traffic  Impact Analysis, or to review a Traffic  Impact Analysis filed by an applicant. The third 

party shall be a professional engineer licensed in the State of North Carolina to prepare such analyses, and the 

third party’s contract shall be administered solely by the Town.  

02.  The Town shall determine the scope of services to be performed by a third party and receive a cost estimate from 

the third party for such services.  

03.  The applicant shall provide funds to the Town for the third -party review in accordance with the Town’s fee 

schedule.  

04.  Funds for third -party review are not refundable if an applicant withdraws their application prior to third -party 

review.  

G.  DECISION  

01.  Traffic impact analyses that include State roads shall require coordination with and review by the NCDOT.  

02.  The Planning Director shall accept or not accept a traffic impact analysis.  In cases where a traffic impact analysis 

is not accepted, the applicant may request review by a third party in accordance with Section <>, Third Party 

Review . 

03.  Consideration of a traffic impact analysis shall be in accordance with Section <>, Staff Review and Action , Section 

<>, Review Criteria , and Section <>, Review Processes . 

H.  REVIEW CRITERIA  

Traffic Impact Analyses shall be prepared and considered in accordance with  the following:  

01.  The analysis is prepared and sealed by a licensed professional engineer with expertise in traffic engineering;  

02.  The analysis includes a summary of findings and recommendations for mitigation based on the Town’s adopted  

policy g uidance and applicable State regulations;  

03.  The analysis conforms with the requirements of this section;  

04.  Full payment for all third -party review costs has been provided , if required ; 

05.  The analysis identifies the post -development roadway lane configurations and levels of service for signalized and 

unsignalized intersections within the study area;  

06.  The projected traffic generated by the project, combined with existing traffic, either does not exceed the desirable 

operating level established, or the impacts of the project traffic are properly mitigated by on -site and off -site 

improvements recommended in the analysis;  

07.  The analysis identifies the parties responsible for any recommended improvements; and  

08.  The applicant is willing and able to successfully mitigate the proportional impact that the proposed development 

will have on the public transportation network as identified in the Traffic  Impact Analysis . 

09.  A Traffic Impact Analysis shall be prepared by a professional engineer licensed in the State of North Carolina, and 

shall include all of the following:  

a.  Existing traffic volumes;  

b.  A detailed description of the proposed development, including proposed land use(s);  

c.  Site access and site distances at all existing and proposed access points;  

d.  Existing traffic counts for road(s) and intersection(s) studied and dates/times counts were conducted;  

e.  All proposed and planned NCDOT and Town roadway improvement projects including pedestrian/bicycle transportation 

projects;  

f. Impacts on the transportation system from the proposed development;  

g.  Existing and future Level of Service (LOS) for studied intersections and road segments including the LOS at the time of build -

out;  

h.  All improvements necessary to maintain level of service (LOS) D for roads and intersections as defined in the NCDOT Highway 

Capacity Manual.  
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i. AM and PM peak hour vehicle trips for pre -development and post -development conditions;  

j. Average daily vehicle trips for pre -development and post -development conditions;  

k.  Existing traffic accident counts;  

l. Physical improvements or enforceable management strategies to mitigate negative impacts;  

m.  Continuity and adequacy of pedestrian and bicycle facilities shall be provided to the nearest destination of significance 

(existing or planned) within ¼ mile of the boundary of the development site (destinations of significance include: public 

transportati on stops, schools, parks, activity centers, major bicycle facilities and corridors, and population centers);  

n.  The analysis methodology;  

o.  An inventory of the data used;  

p.  The findings of the analysis; and  

q.  Recommendations based on the results.  

I.  IMPROVEMENT S REQUIRED  

01.  GENERALLY  

a.  In those cases where the  Town or NCDOT  requires improvements to be constructed in order to accommodate additional traffic 

generated by the proposed development, the improvements shall be funded and/or constructed by the developer in 

accordance with the standards and direction  provided by the Town or the NCDOT.  

b.  The improvements shall be complete and in place prior to issuance of any C ertificate of  Compliance or Certificate of 

Occupancy required for any phase or portion of the project.  

c.  The Town may require  additional mitigation, on -site improvements, and/or off -site improvements provided the improvements 

are acceptable by  NCDOT. However, a TIA shall not be utilized as a means to require  transportation improvements remote from 

and not affected by the property for which the TIA is submitted.  

02.  TURN LANES AND TAPERS  

Improvements may be  required based on requirements of the NCDOT Policy on Street and Driveway Access to 

North Carolina Highways or other  NCDOT standards.  

03.  ADDITIONAL RIGHT -OF -WAY REQUIRED  

If a proposed development is located  along a street  projected to be widened or improved by  NCDOT or an adopted 

Town plan, additional right -of-way along the development's street  frontage shall be dedicated in accordance with 

NCDOT  or Town requirements . 

04.  OFF -SITE IMPROVEMENTS  

a.  If a street  segment or intersection is currently performing at a level of service ( LOS ) D or better and is projected to  perform at 

LOS E or F at the time of build -out of the proposed development, improvements must be made to as necessary in order to 

maintain the  street  segment or intersection ’s operation  at LOS D.  

b.  If a street  segment or intersection is currently performing at LOS E or F and is  projected to continue to perform at the same LOS 

(E or F) at the time of build -out of the proposed development, the TIA  shall demonstrate how an LOS D could be achieved and 

also specify what improvements must be made to ensure that the  street  segment or intersection LOS is not degraded any 

further than the current levels.  The Town may require off-site improvements  be made to preserve the LOS  existing at the time of 

build -out of the proposed development . 

05.  OTHER REQUIRED IMPROVEMENTS  

a.  Additional improvements may be required based on the TIA recommendations  related to topographic/environmental conditions, 

safe sight distance, street offsets, conflicting movements, existing traffic  accident counts, circulation, and other potential traffic 

issues resulting from the proposed development.  

b.  Additionally, the  Town may require additional improvements deemed necessary to ensure the safety and welfare of residents 

and  transportation network users.  

J.  SEQUENCE  

A Traffic  Impact Analysis may be filed concurrently with an application for a Conditional Rezoning, Preliminary Plat , Site Plan, 

Special Use Permit, or Zoning Compliance Permit , but the Traffic  Impact Analysis shall be decided before these other 

application types.  

K.  EFFECT  
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01.  A related development application may be denied upon the basis of the Traffic  Impact Analysis even in cases 

where the Planning Director accepts the analysis.  

02.  Acceptance of a Traffic  Impact Analysis permits an applicant to file for the next kind of development approval in 

the sequence.  

03.  In some cases, the results of a Traffic  Impact Analysis may result in an applicant amending other applications in 

one or more of the following ways:  

a.  Changes in use type or scope to reduce the projected vehicle trips per day;  

b.  The dedication of additional right -of-way;  

c.  The rerouting of traffic or modifications or additions of the internal street network or proposed access and egress points;  

d.  Participation in the funding of a traffic signal, intersection improvement, or other off -site transportation improvement; or  

e.  Other modification determined to be necessary.  

L.  AMENDMENT  

Amendment to an approved Traffic  Impact Analysis may only be reviewed and considered in accordance with the 

procedures and standards established for its original acceptance  and Section <>, Approved Application Amendment . 

M.  EXPIRATION  

A Traffic Impact Analysis acceptance shall expire within t hree  years of its acceptance unless the Site Plan, Major Subdivision, 

or Zoning Compliance Permit it is associated with has a longer expiration term.  

N.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.31.  VARIANCE, WATER -RELATED  

A.  PURPOSE AND INTENT  

The purpose for this section is to establish a standardized and predictable procedure 

for consideration of requests to reduce or deviate from some water -related standards 

of this Ordinance when the landowner demonstrates that a literal application of the 

standards is not possible, feasible, or would result in undue and unique hardship to the 

landowner and that any potential negative impacts have been adequately  mitigated.  

B.  APPLICABILITY  

The standards in this section shall apply to Variance requests from any of the following 

provisions:  

01.  The Special Flood Hazard Area standards in Section <>, Special Flood Hazard 

Area (SFHA) ; 

02.  The setback standards in Section <>, Stream Setbacks ; and  

03.  The water supply watershed standards in Section <>, Water Supply 

Watershed Protection Overlay (WSPO) District . 

C.  VARIANCES DISTINGUISHED  

01.  Water -related Variance applications shall take one of the following four 

forms:  

a.  A Variance of the Town’s special flood hazard area provisions;  

b.  A Variance of the Town’s  riparian  setbacks in Section <>, Riparian  Setbacks ; 

c.  A Minor Variance of the applicable Water Supply Watershed standards; and  

d.  A Major Variance of the applicable Water Supply Watershed Standards.  

02.  For the purposes of this section, a Minor Variance of the Water Supply 

Watershed standards includes : 

a.  The relaxation by a factor of five percent or less for required buffers, maximum 

density , or built -upon area maximum under the high -density development option ; or  

b.  The relaxation, by a factor of up to 10 percent of any of the management 

requirements under the low -density option.  

03.  For the purposes of this section, a Major Variance of the Water Supply 

Watershed standards includes : 

a.  The relaxation, by a factor greater that 10 percent, of any management requirement 

under the low -density option;  

b.  The relaxation, by a factor greater than five percent, of any buffer, density or built 

upon area requirement under the high -density option; or  

c.  Any variation in the design, maintenance or operation requirements of an approved stormwater control measure (SCM).  

D.  APPLICATION FILING  

See Section <>, Application Filing . 

E.  PROCEDURE  

The review procedure for a Water -Related variance  shall be in accordance with Section <>, Application Summary Table , and 

Figure <>,  Water -related Variance  Procedure.  

F.  DECISION  

01.  The Board of Adjustment shall decide Water -Related Variance applications pertaining to the SFHA, stream buffers, 

and Minor Variances to Water Supply Watershed standards.  It shall submit a recommendation (but not decide) 

applications for Major Variances to Water Supply Watershed standards , which shall be decided by the NC 

Environmental Management Commission . 

FIGURE <>: WATER -RELATED 
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02.  Decisions and recommendations shall be based on the competent, material, and subsequent evidence in the 

record, as supplemented by the arguments presented at the quasi -judicial hearing, and the standards in Section 

<>, Water -Related Variance Review Standar ds, Section <>, Special Flood Hazard Area (SFHA) , Section <>, Water 

Supply Watershed Protection Overlay (WSPO) District , Section <>, Riparian  Setbacks ,  as appropriate.  The decision 

or recommendation shall be one of the following:  

a.  Approval of the Water -Related Variance as proposed;  

b.  Approval of the Water -Related Variance application with revisions; or  

c.  Denial of the Water -Related Variance.  

03.  Each decision or recommendation shall be made in writing and reflect the Board of Adjustment’s determination of 

facts and their application to the standards in this Ordinance.  

04.  The written decision or recommendation shall be signed by the Chair or other duly authorized member of the 

Board of Adjustment.  

05.  In the case of Major Variance of Water Supply Watershed Standards applications, the application materials, along 

with the recommendation of the Board of Adjustment shall be forwarded to the North Carolina Division of Water 

Resources for consideration by th e North Carolina Environmental Management Commission.  

06.  The final decision regarding a Major Variance of Water Supply Watershed Standards application pertaining to shall 

be made within 90 days of receipt by the North Carolina Environmental Management Commission (EMC) in 

accordance with all applicable State law.   The decision by the Commission shall be one of the following:  

a.  Approval of the Major Variance of Water Supply Watershed S tandards application;  

b.  Approval of the Major Variance of Water Supply Watershed Standards application with additional conditions; or  

c.  Denial of the Major Variance of Water Supply Watershed Standards application.  

07.  Any decision by the North Carolina Environmental Management Commission on a Major Variance of Water Supply 

Watershed Standards shall be subject to review by the Superior Court of Henderson County.  

08.  Denials of a Major Variance of Water Supply Watershed Standards application shall not be forwarded to the North 

Carolina Environmental Management Commission by the Board of Adjustment.  

G.  REVIEW CRITERIA  

01.  SPECIAL FLOOD HAZARD  AREA  VARIANCE  

a.  REQUIRED FINDINGS  

A water -related variance pertaining to the Special Flood Hazard Area standards shall be approved on a finding the applicant 

demonstrates all of the following standards are met:  

i. There is a good and sufficient cause to grant the Water -Related Variance;  

ii. Failure to grant the Water -Related Variance would result in exceptional hardship to the landowner;  

iii.  Granting the Water -Related Variance will not result in increased flood heights, additional threats to public safety, 

extraordinary public expense, create nuisance, cause fraud on or victimization of the public, or conflict with this Ordinance ; 

iv.  The Water -Related Variance is the minimum necessary, considering the flood hazard, to afford relief;  

v.  It does not allow for a land use or structure that is prohibited by this Ordinance or result in a violation of a State, feder al, or 

local law;  

vi.  It does not allow for structures in a floodway / non -encroachment area;  

vii.  It does not allow for fill in a flood prone area that results in the elevation of the subject property more than two feet abo ve 

the base flood elevation (BFE);  

viii.  It does not result in any increase in flood levels during the base flood discharge; and  

ix.  It does not authorize fill that covers more than fifteen percent of the SFHA.  

b.  ADDITIONAL CONSIDERATIONS  

All of the following factors shall be considered by the Board of Adjustment if an application for a Water -Related Variance 

pertaining to the Special Flood Hazard Area standards is denied:  

i. The danger that materials may be swept onto other lands and injure others;  

ii. The danger to life and land due to flooding or erosion damage;  

iii.  The susceptibility of the proposed facility and its contents to flood damage and the effect of such damage on the individual 

landowner;  

iv.  The importance of the services provided by the proposed facility to the community;  

v.  The necessity to the facility of a waterfront location as a functionally -dependent facility;  
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vi.  The availability of alternative locations, not subject to flooding or erosion damage, for the proposed use;  

vii.  The compatibility of the proposed use with existing and anticipated development;  

viii.  The relationship of the proposed use to the Town’s adopted policy guidance;  

ix.  The safety of access to the use in times of flood for ordinary emergency vehicles;  

x.  The expected height, velocity, duration, rate of rise, and sediment transport of the floodwaters and the effects of wave 

action, if applicable, expected at the site; and  

xi.  The costs of providing governmental services during and after flood conditions, including maintenance and repair of public 

utilities and facilities such as sewer, gas, electrical and water systems, and streets and bridges.  

02.  WATER SUPPLY WATERSHED VARIANCE  

A Water -Related Variance pertaining to the water supply watershed standards shall be approved on a finding that 

there are practical difficulties or unnecessary hardships that prevent compliance with this Ordinance, and a finding 

of practical difficulties o r unnecessary hardships requires that all of the following standards are met:  

a.  The applicant can make no reasonable use of or return from their property if the provisions of the Ordinance are strictly adhered 

to;  

b.  The hardship results from application of this Ordinance to the property rather than from other factors such as deed restricti ons 

or other hardship;  

c.  The hardship is due to the physical nature of the applicant's property, such as its size, shape, or topography, such that 

compliance with provisions of this ordinance would not allow reasonable use of the property;  

d.  The applicant did not cause the hardship by knowingly or unknowingly violating this Ordinance;  

e.  The Water -Related Variance is in harmony with the general purpose and intent of the State's water supply watershed 

requirements and this Ordinance and preserves its spirit; and  

f. In granting the Water -Related Variance, the public safety and welfare have been assured, water quality has been protected, and 

substantial justice has been done.  

03.  RIPARIAN SETBACKS  

A Water -Related Variance pertaining to the riparian setback standards shall be approved on a finding the applicant 

demonstrates all of the following standards are met:  

a.  The applicant can secure no reasonable use of or return from their property if the provisions of the Ordinance are strictly 

adhered to;  

b.  The hardship results from application of this Ordinance to the property rather than from other factors such as deed restricti ons 

or other hardship;  

c.  The hardship is due to the physical nature of the applicant's property, such as its location, size, shape, or topography, and  

compliance with provisions of this Ordinance would not allow reasonable use of the property;  

d.  The applicant did not cause the hardship by knowingly or unknowingly violating this Ordinance;  

e.  The Water -Related Variance is consistent with the general spirit, purpose, and intent of the State law and this Ordinance; and  

f. In granting the Water -Related Variance, the public safety and welfare have been assured, water quality has been protected, and 

substantial justice has been done.  

H.  CONDITIONS  

In granting a Water -Related Variance, the Board of Adjustment may prescribe conditions of approval to assure that the use of 

the land to which the Water -Related Variance applies will be compatible with surrounding lands and will not alter the 

essential character of the community . Conditions of approval shall be in accordance with Section <>, Conditions of Approval , 

and the following:  

01.  Conditions of approval must be reasonably related to the application , the Town’s adopted policy guidance, and 

the spirit and intent of this Ordinance ; 

02.  An application approval granted subject to a condition of approval shall be permitted as long as there is 

compliance with the condition ; 

03.  Violation of a condition of approval shall be deemed a violation of this Ordinance ; and  

04.  If a violation or invalidation of a condition of approval occurs, the Planning Director, as appropriate, may revoke 

the authorization for the development subject to the approval.  

I.  SEQUENCE  
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A Water -Related Variance application may be filed with any other application except an appeal or rezoning, but the Water -

Related Variance approval shall always be required prior to any other associated application.  

J.  EFFECT  

01.  GENERALLY  

Approval of a Water -Related Variance authorizes only the particular regulatory relief approved by the Board of 

Adjustment. It does not exempt the applicant from the responsibility to obtain all other permits or development 

approvals required by this Ordinance or any other applicable laws, and does not indicate that the development for 

which the Variance is granted should receive other permits or development approvals unless and until the relevant 

and applicable portions of this Ordinance are met.  

02.  REPORTING  

a.  Upon request, the Planning Director shall report all Special Flood Hazard Area  Variances approved  to the State or federal 

government.  

b.  The Planning Director shall notify all local jurisdictions in the watershed , including entities using the water supply for drinking 

water treatment, distribution, and consumption by the public , of receipt of an application , the proposed public hearing for , and 

the approval of a Water Supply Watershed Variance application.  

K.  APPEAL  

01.  Appeal of a decision by the Board of Adjustment shall be In accordance with Section <>, Decisions by Board of 

Adjustment .  

02.  Appeal of a pplications decided by the North Carolina Environmental Management Commission shall be taken to 

the Superior Court for Henderson County  in accordance with applicable State law.   
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2.5.32.  VARIANCE , ZONING -RELATED  

A.  PURPOSE AND INTENT  

The purpose of this Zoning -Related Variance procedure is to allow deviations from 

certain standards of this Ordinance when the landowner demonstrates that, owing to 

special circumstances or conditions beyond the landowner’s control (such as 

topographical conditions, narrowness, shallowness,  or shape of a specific parcel of 

land), a literal application of the standards would result in undue and unique hardship 

to the landowner and the deviation would not be contrary to the public interest. This 

section also includes provisions for reasonable accommodation of persons with 

physical disabilities .  

B.  APPLICABILITY  

Zoning -Related Variance applications shall take one of the following two forms:  

01.  VARIANCE  

a.  Development that would otherwise be subject to undue and unique hardship from the 

applications of the standards in this Ordinance may seek relief from the standards in 

accordance with this section.  

b.  No Variance may be sought for uses not allowed in a zoning district.  

c.  No Variance may be sought that increases development density (e.g., units per acre) 

beyond that allowed in the zoning district where located.  

02.  REASONABLE ACCOMMODATION  

a.  In cases where the strict application of the standards of this Ordinance would deprive 

an eligible person of their right to equal opportunity to use a dwelling under the federal Fair Housing Act, the person may a pply 

for a Reasonable Accommodation in accordance with this section.  

b.  For the purposes of this section, an “eligible person” is a person who meets the definition of a disabled or handicapped pers on 

under federal law.  

c.  A person recovering from substance abuse is considered a person with a disability or handicap provided they are not currently  

engaging in the illegal use of controlled substances.  

C.  APPLICATION  FILING  

01.  See Section <>, Application Filing . 

02.  An application for Reasonable Accommodation may be made by a person with a disability or handicap, or their 

legal representative, or by a provider of housing for persons with disabilities or handicaps. An application for 

Reasonable Accommodation shall also  include the following:  

a.  The basis for the claim that the applicant or persons receiving services from the applicant is considered disabled or 

handicapped under federal law;  

b.  The Ordinance provision from which the Reasonable Accommodation is being requested; and  

c.  An explanation of why the Reasonable Accommodation is necessary to make specific land or development available for the 

applicant.  

D.  PROCEDURE  

The review procedure for a Zoning -Related Variance  shall be in accordance with Section <>, Application Summary Table , and 

Figure <>,  Zoning -Related Variance  Procedure.  

E.  DECISION  

Zoning -Related Variance applications shall be decided by the Board of Adjustment in accordance with the following:  

01.  The decision shall be based on the competent, material, and substantial evidence in the record, as supplemented 

by arguments presented at the evidentiary hearing  and the standards in Section <>, Review Criteria . 

02.  The decision shall be one of the following:  

a.  Approval of the Zoning -Related Variance as proposed;  

b.  Approval of the Zoning -Related Variance with revisions; or  
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c.  Denial of the Zoning -Related Variance as proposed.  

d.  Voting shall be in accordance with Section <>, Voting . 

03.  Each decision shall be made in writing and reflect the Board of Adjustment’s determination of facts and their 

application to the standards in this Ordinance.  

04.  The written decision shall be signed by the Chair or other duly authorized member of the Board of Adjustment.  

05.  The decision of the Board of Adjustment shall be effective upon the filing of the written decision in the offices of 

the Planning Department.  

F.  REVIEW CRITERIA  

01.  VARIANCE  

a.  REQUIRED FINDINGS  

A Variance application shall be approved subject to a finding the applicant demonstrates all of the following:  

i. Unnecessary hardship would result from the strict application of the Ordinance. It shall not be necessary to demonstrate 

that, in the absence of the Variance, no reasonable use can be made of the property.  

ii. The hardship results from conditions that are peculiar to the property, such as location, size, or topography. Hardships 

resulting from personal circumstances, as well as hardships resulting from conditions that are common to the neighborhood 

or the genera l public, may not be the basis for granting a Variance.  

iii.  The hardship did not result from actions taken by the applicant or the landowner. The act of purchasing property with 

knowledge that circumstances exist that may justify the granting of the Variance shall not be regarded as a self -created 

hardship.  

iv.  The requested Variance is consistent with the spirit, purpose, and intent of the Ordinance, such that public safety is 

secured, and substantial justice is achieved.  

v.  The Variance approval is the minimum necessary to make possible the reasonable use of the land, building, or structure.  

b.  NOT AVAILABLE AS A BASIS FOR DECISION  

None of the following may be used as the basis for approving a Variance:  

i. Hardships resulting from factors other than application of the relevant standards of this Ordinance;  

ii. Personal circumstances;  

iii.  A request for a particular use that is expressly, or by inference, prohibited in the zoning district;  

iv.  The citing of other conforming or nonconforming uses of land or structures in the same or other zoning districts;  

v.  The fact that land or a structure may be utilized more profitably or be more marketable with a Variance; or  

vi.  Financial hardship.  

02.  REASONABLE ACCOMMODATION  

a.  A Reasonable Accommodation application shall be approved on a finding the proposed accommodation:  

i. Will be used by an individual or individuals with a disability or handicap protected under federal law;  

ii. Is the minimum needed to provide accommodation; and  

iii.   Is reasonable and necessary.  

b.  For the purposes of this section, an accommodation is reasonable if it would not undermine the legitimate purposes of this 

Ordinance, it does not constitute a substantial alteration of this Ordinance or other Town standard, and it will not impose 

significa nt financial and administrative burden upon the Town.  

c.  For the purposes of this section, an accommodation is necessary if it would provide direct or meaningful improvement of the 

effects of the particular disability or handicap, and would afford handicapped or disabled persons equal opportunity to use 

housing in the Town’s planning jurisdiction.  

G.  CONDITIONS  

In granting a Zoning -Related Variance, the Board of Adjustment may prescribe conditions of approval to assure that the use 

of the land to which the Zoning -Related Variance applies will be compatible with surrounding lands and will not alter the 

essential character of the community . Conditions of approval shall be in accordance with Section <>, Conditions of Approval , 

and the following:  

01.  Conditions of approval must be reasonably related to the application.  

02.  An application approval granted subject to a condition of approval shall be permitted as long as there is 

compliance with the condition.  

03.  Violation of a condition of approval shall be deemed a violation of this Ordinance.  
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04.  If a violation or invalidation of a condition of approval occurs, the Planning Director, as appropriate, may revoke 

the authorization for the development subject to the approval.  

H.  SEQUENCE  

A Zoning -Related Variance application may be filed with any other application except an appeal or rezoning, but the Zoning -

related Variance approval shall always be required prior to any other associated application.  

I.  EFFECT  

01.  GENERALLY  

Approval of a Zoning -Related Variance authorizes only the particular regulatory relief approved by the Board of 

Adjustment. It does not exempt the applicant from the responsibility to obtain all other permits or development 

approvals required by this Ordinance or any other applicable laws, and does not indicate that the development for 

which the  Zoning -Related  Variance is granted should receive other permits or development approvals unless and 

until the relevant and applicable portions of this Ordinance are  met.  

02.  REASONABLE ACCOMMODATIONS  

A Reasonable Accommodation shall not affect an applicant’s obligation to comply with other applicable standards in 

this Ordinance that are not the subject of the reasonable accommodation application.  

J.  APPEAL  

In accordance with Section <>, Decisions by Board of Adjustment .   
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2.5.33.  VESTED RIGHTS CERTIFICATE  

A.  PURPOSE AND INTENT  

The purpose for this Vested Rights Certificate procedure is to permit an applicant to 

request vesting, or an extended vesting period, from changes in this Ordinance that 

take place after approval of a development application but prior to completion of an 

approved site -specific vesting plan associated with the application.  

B.  APPLICABILITY  

An application for a Vested Rights Certificate shall be limited to applications with an 

approved site -specific vesting plan in accordance with Section <>, Site -Specific 

Vesting Plan . 

C.  APPLICATION FILING  

See Section <>, Application Filing . 

D.  PROCEDURE  

The review procedure for a Vested Rights Certificate Permit  shall be in accordance with 

Section <>, Application Summary Table , and Figure <>,  Vested Rights Certificate.  

E.  DECISION  

01.  After the conclusion of a n evidentiary  public hearing, the Town Council shall 

decide the application in accordance with the standards in Section <>, 

Review Criteria . 

02.  The decision shall be one of the following:  

a.  Approval of the Vested Rights Certificate as proposed;  

b.  Approval of a revised Vested Rights Certificate; or  

c.  Denial of the Vested Rights Certificate.  

03.  If approved, the Vested Rights Certificate is deemed established upon the 

date of approval of a qualifying site -specific vesting plan to which the application for a Vested Rights Certificate 

was attached.  

F.  REVIEW CRITERIA  

An application for a Vested Rights Certificate shall be approved if:  

01.  The Vested Rights Certificate is for an approved site -specific vesting plan;  

02.  The development is valid and unexpired;  

03.  Any required Variances have been obtained; and  

04.  The request is in accordance with NCGS§160D -108, and Section <>, Vested Rights . 

G.  SEQUENCE  

01.  An application for a Vested Rights Certificate may be submitted concurrently with or following the application 

qualifying as a site -specific vesting plan, but consideration of a Vested Rights Certificate shall only take place 

following approval of the site -specific vesting plan.  

02.  A Vested Rights Certificate shall be approved prior to issuance of a Zoning Compliance Permit.  

H.  EFFECT  

01.  Each document used to establish a site -specific vesting plan shall bear the following notation:  

“Approval of this application establishes a zoning vested right under Section 160D -108 of the North Carolina General 

Statutes, as amended. Unless terminated at an earlier date, the vested right shall be valid until _______(date).”  

02.  The establishment of a vested right shall not preclude the application of overlay zoning district provisions that 

impose additional requirements but do not affect the allowable type and intensity of use, or through ordinances 

that are general in nature and  are applicable to all property subject to land use regulation by the Town, including, 

but not limited to: building, fire, plumbing, electrical, and mechanical codes.  
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I.  AMENDMENT  

Amendment of Vested Rights Certificate may only be reviewed and considered in accordance with the procedures and 

standards established for its original approval  and Section <>, Approved Application Amendment . 

J.  DURATION  

01.  In no instance shall a Vested Right Certificate provide a vested right for a period of longer than five years from the 

date of approval of the site -specific vesting plan.  

02.  A Vested Right Certificate shall expire and become null and void:  

a.  At the end  of the approved vesting period; or  

b.  If a Building Permit application for the development subject to the certificate is not submitted within two years of the appr oval 

of the Vested Rights Certificate; or  

c.  Upon a finding by the Town Council after public notice and a public hearing, that:  

i. Natural or man -made hazards on or in the immediate vicinity of the land, if uncorrected, would pose a serious threat to the 

public health, safety, and welfare if the project were to proceed as contemplated;  

ii. The landowner or landowner’s representative intentionally supplied inaccurate information or made material 

misrepresentations which affected the approval of the site -specific vesting plan;  

iii.  The landowner failed to comply with any condition imposed upon the establishment of the site -specific development plan 

or Vested Rights Certificate; or  

d.  Upon payment to the affected landowner of compensation for all costs, expenses, and other losses incurred by the landowner, 

including all fees paid in consideration of financing, and all architectural, planning, marketing, legal, and other consultan t fees 

incurred after approval of the certificate by the Town, together with interest at the legal rate until paid. Compensation sha ll not 

include any diminution in the value of the land which is caused by such action; or  

e.   With the written consent of the affected landowner.  

03.  Upon enactment or promulgation of a State or federal law or regulation that precludes development as 

contemplated in the site -specific vesting plan, the Town Council may modify the affected provisions of the 

certificate by ordinance, if after conducting a hearing, it finds the changed conditions created by the change in 

the State or federal law have a fundamental effect on the site -specific vesting plan.  

K.  EXPIRATION  

Unless terminated in accordance with Section <>, Termination of a Vested Right,  a Vested Rights Certificate shall expire at 

the end of the term identified in the approval.  

L.  APPEAL  

In accordance with Section <>, Decisions by Town Council .  
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2.5.34.  WATERSHED PERMIT  

A.  PURPOSE AND INTENT  

The purpose of this section is to set out a procedure for the review of development 

located within a Water Supply Watershed Protection Overlay (W S PO) district for the 

purpose of ensuring that potable water quality is not negatively impacted.  

B.  APPLICABILITY  

The standards in this section shall apply to all development located within the W S PO as 

indicated on the Town’s Overlay Zoning District  Map or other appropriate map, 

including the State of North Carolina’s Water Supply Watershed Map.  

C.  APPLICATION FILING  

See Section <>, Application Filing . 

D.  PROCEDURE  

The review procedure for a Watershed Permit  shall be in accordance with Section <>, 

Application Summary Table , and Figure <> , Watershed Permit  Procedure . 

E.  DECISION  

The decision on a Watershed  Permit shall be made by the Planning Director  based on 

the standards  in Section <>, Review Criteria , and Section <>, Review Processes . 

F.  REVIEW CRITERIA  

A Watershed  Permit shall be approved provided the application complies with all the 

applicable standards in Section <>, Water Supply Watershed Protection Overlay (W S PO) District . 

G.  SEQUENCE  

Applications for Watershed  Permits may be submitted with any other application for development located within a water 

supply watershed , but a Watershed  Permit shall be reviewed and approved prior to consideration of an associated Site Plan, 

Subdivision, or Zoning Compliance Permit . 

H.  EFFECT  

Approval of a Watershed  Permit authorizes an applicant to proceed with development following issuance of a Zoning 

Compliance  Permit.  

I.  AMENDMENT  

A Watershed  Permit application may only be reviewed and considered in accordance with the procedures and standards 

established for its original approval  and Section <>, Approved Application Amendment . 

J.  EXPIRATION  

A Watershed  Permit shall expire if substantial commencement has not taken place within one year  of the approval.  

K.  VESTI NG  

See Section <>, Statutory Vested Rights . 

L.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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2.5.35.  ZONING COMPLIANCE PERMIT  

A.  PURPOSE AND INTENT  

The purpose of a Zoning Compliance Permit is to ensure no development occurs until 

there is assurance the development complies with the requirements of this Ordinance 

and all other applicable requirements.  

B.  APPLICABILITY  

01.  A Zoning Compliance Permit shall be required for the following forms of 

development:  

a.  Establishment or alteration of new development , whether subject to or  exempted 

from Site Plan or Building Permit review ; 

b.  Establishment of new or alterations to existing principal and secondary uses or 

structures;  

c.  Establishment of a new principal or secondary use within an existing building or 

structure ; 

d.  Establishment of or changes to an open -air uses taking place without a structure (like 

outdoor storage);  and  

e.  Land disturbing activities . 

02.  The Town may require a Zoning Compliance Permit for any development on 

a bona fide farm that may not qualify for exemption from this O rdinance due 

to it being a non -farm related development activity . 

C.  APPLICATION FILING  

01.  Applications for a Zoning Compliance Permit shall include a generalized sketch of the development that identifies 

the lot lines and the outer extents of all of the following features (if present):  

a.  Principal structure(s);  

b.  Secondary structures (including those there on a temporary basis);  

c.  Open -air uses of land;  

d.  Required setbacks and allowable encroachments, if applicable;  

e.  Existing and proposed potable water wells, septic tanks, drain fields, and reserve or back -up drain field locations;  

f. Required tree save areas;  

g.  Required stormwater control measures;  

h.  Any other features identified by the Planning Director as necessary for determining compliance with the requirements of this 

Ordinance; and  

i. Proposed uses, structures, or development activity associated with the Zoning Compliance Permit.  

02.  Sketches are not required to be professionally prepared, but must be drawn to scale.  

03.  Development activity associated with signage shall comply with the standards in Section <>, Sign Permit . 

04.  Establishment of a temporary use, structure, or activity shall comply with the standards in Section <>, Temporary 

Use Permit . 

D.  PROCEDURE  

The review procedure for a Zoning Compliance Permit  shall be in accordance with Section <>, Application Summary Table , 

and Figure <>,  Zoning Compliance Permit Procedure . 

E.  DECISION  

The Planning Director shall decide an application for a Zoning Compliance  Permit in accordance with the standards in 

Section <>, Staff Review and Action , Section <>, Review Criteria , and Section <>, Review Processes . 

F.  REVIEW CRITERIA  

A Zoning Compliance Permit shall be subject to  the following:  

01.  All standards or conditions of any prior applicable permits and developments approvals;  
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02.  Any applicable County, State, and federal requirements;  

03.  All applicable requirements of this Ordinance, the Town Code of Ordinances, and any applicable policy manuals or 

associated regulatory documents; and  

04.  Approval of the Zoning Compliance Permit does not require any reduction, deviation, or waiver not already 

approved by the Town.  

G.  SEQUENCE  

A Zoning Compliance Permit application may be filed with or after any other application type except for a Building Permit or 

Certificate of Compliance .  

H.  EFFECT  

Approval of an Zoning Compliance Permit allows  an applicant to file for a Building Permit or commence with development in 

cases where no Building Permit is required.  

I.  AMENDMENT  

Amendment of a Zoning Compliance Permit may only be reviewed and considered in accordance with the procedures and 

standards established for its original approval  and Section <>, Approved Application Amendment . 

J.  EXPIRATION  

01.  A Zoning Compliance Permit shall expire and become null and void if the development it authorizes is not 

substantially commenced within six months of the permit issuance.  

02.  A Zoning Compliance Permit shall expire if work is discontinued for a period of 12 months after work has 

commenced . 

K.  VESTING  

See Section <> Statutory Vested Rights  

L.  APPEAL  

In accordance with NCGS§160D -405, and Section <>, Appeal . 
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	02. Developments with valid approvals or permits may be carried out in accordance with the terms and conditions of their approval and the development standards in effect at the time of approval.
	03. Any new development of the site shall only take place in accordance with the procedures and standards of this Ordinance.
	04. An applicant shall be deemed to have initiated an approved development upon the subsequent application for and diligent pursuit of other required Town, State, or federal permits or approvals.
	05. Timelines for the commencement or expiration of development in accordance with an approved application shall be suspended in the event of legal challenge.
	06. To the extent a prior-approved application proposes development that does not comply with this Ordinance, the subsequent development shall be considered conforming with respect to these provisions.  Any change of existing principal use, revisions ...

	B. Pending Approval
	01. Complete Applications
	02. Filed, But not Complete


	1.10.2. Existing Nonconformities
	A. Generally
	01. Any principal use, principal structure, or site feature that legally existed on (insert the effective date of this Ordinance), but that does not fully comply with the standards of this Ordinance after its effective date, shall be considered to con...
	a. A change to the principal use in accordance with Section <>, Change of Principal Use;
	b. Addition of a new or a change to an existing site feature that increases the amount of impervious surface on the site; or
	c. Increase in the total square footage or footprint of an existing principal building.

	02. In cases where any of the changes listed in sub-sections (a-c) above are proposed after the effective date of this Ordinance, the entire site shall be brought into full compliance with all applicable requirements in this Ordinance.
	03. An applicant may seek approval of a Variance (see Section <>, Variance), a Conditional Rezoning (see Section <>, Conditional Rezoning), or a Nonconforming Authorization (see Section <>, Nonconforming Authorization) as a means of securing approval ...

	B. Nonconforming Lots
	01. Lawfully-established nonconforming lots of record existing in a conventional zoning district prior to (insert the effective date of this Ordinance) may be continued and developed, subject to compliance with the applicable dimensional standards in ...
	02. In no instance shall an existing nonconforming lot of record located in a conventional zoning district be further subdivided or be subject to a change in a lot line location unless such subdivision or change renders the lot conforming with all app...

	C. Nonconforming Signs
	01. Lawfully-established nonconforming signage may be continued in accordance with the applicable standards in Section <> Nonconforming Signs, and NCGS§160D-912.1.  In the event of conflict between the standards in this Ordinance and the standards in ...
	02. In no instance shall a nonconforming sign that constitutes a danger to public safety be permitted to continue unless the danger to public safety is corrected and public safety is preserved.


	1.10.3. Existing Uses Now Requiring A Special Use Permit
	01. Existing conditional use permits approved prior to (insert the effective date of this Ordinance), are hereby converted to special use permits and shall continue to apply as approved.  In the event an applicant seeks to revise development subject t...
	02. If a use was a lawfully established permitted use before (insert the effective date of this Ordinance), and is subsequently made a special use in Table <>, Listing of Common Principal Uses, the use shall be considered by the Town as a lawfully est...

	1.10.4. Violations
	01. Sites subject to a current, unresolved notice of violation as of (insert the effective date of this Ordinance) shall continue to be violations under this Ordinance unless the development complies with this Ordinance and is no longer considered to ...
	02. Violations of this Ordinance shall be subject to the penalties and enforcement provisions in Chapter 7, Violations.


	§ 1.11 Vested Rights
	1.11.1. Intent
	1.11.2. Definition of Vested Rights
	1.11.3. Effect of a Vested Right
	A.   Development approvals that have an established vested right in accordance with NCGS§160D-108 and this section shall preclude any action by the Town that would change, alter, impair, prevent, diminish, or otherwise delay the development or use of ...
	B. Except when subject to sub-section (C) below, amendments to this Ordinance shall not be applicable to any of the following development approvals after they are vested:
	01. Building or uses of land for which a development permit application has been submitted and approved in accordance with this Ordinance and NCGS§143-755;
	02. Subdivisions of land for which a subdivision application has been submitted and approved in accordance with this Ordinance and NCGS§143-755;
	03. A site-specific vesting plan approved in accordance with this Ordinance and NCGS§160D-108.1;
	04. A multi-phase development approved in accordance with this Ordinance and NCGS§160D-108; and
	05. A vested right established by the terms of an approved development agreement in accordance with this Ordinance and Article 10 of Chapter 160D of the North Carolina General Statutes.

	C. Amendments to this Ordinance shall apply to vested development approvals if:
	01. A change to State or federal law occurs and has a retroactive effect on the development or use;
	02. There is written consent to be subject to the amendment by the landowner;
	03. The development approval expires; or
	04. The development is not undertaken or completed in accordance with the approval.


	1.11.4. Establishment of a Vested Right
	A. Common Law Vested Rights
	01. Defined
	a. Zoning Compliance Permits;
	b. Sign Permits;
	c. Building Permits;
	d. Special Use Permits; and
	e. Preliminary Plats.

	02. Establishment
	03. Application
	a. The applicant has, prior to the adoption or amendment of an ordinance, made expenditures or incurred contractual obligations amounting to 25 percent or more of the total project cost not including any land costs; and
	b. The obligations and/or expenditures were incurred in good faith; and
	c. The obligations and/or expenditures were made in reasonable reliance on and after the issuance of a valid governmental permit, if such permit is required, provided however, that a mistakenly-issued governmental permit shall not give rise to a commo...
	d. The amended or newly adopted ordinance is a substantial detriment to the applicant.


	B. Issuance of a Building Permit
	01. The applicant shall not be required to file for a determination to establish common law vested rights or maintain vested status during the time period for which the Building Permit remains valid.
	02. The owner has a vested right only as long as the Building Permit remains valid and only for the work approved by the Building Permit.
	03. The Building Permit shall expire six months after issuance if work has not substantially commenced.
	04. The Building Permit shall expire after work commences if there is a 12-month discontinuance of work.
	05. The Building Permit may be revoked for any substantial departure from the approved plans, failure to comply with any applicable local or State law (not just the Building Code or UDO), and any misrepresentations made in securing the permit.
	06. Building Permits mistakenly issued may be revoked.
	07. If the Building Permit expires or is revoked, the vested right based on it is also lost.

	C. Statutory Vested Rights
	01. Defined
	a. A Site Plan that does not quality as a site-specific vesting or multi-phase development plan;
	b. A Subdivision that does not qualify as a site-specific vesting or multi-phase development plan;
	c. A Zoning Compliance Permit; or
	d. A Sign Permit.

	02. Standards
	a. Issuance of a Building Permit is not considered a development permit, and the vesting term shall only continue in accordance with Section <>, Issuance of a Building Permit.
	b. A development permit is valid for one year after issuance, unless otherwise specified by statute, and the applicant is vested in that permit for the term of validity.
	c. If the applicant fails to substantially commence authorized work within one year, then the development permit and vesting expire.
	d. Vesting shall continue provided there is a substantial commencement of authorized work under a valid development permit.
	e. The development permit and vesting shall expire after substantial work commences if there is a 12-month period of intentional and voluntary discontinuance of work, unless otherwise specified by statute.


	D. Site-Specific Vesting Plan
	01. Defined
	a. For the purposes of this section, a Site-Specific Vesting Plan is defined as a plan of land development submitted to the Town for purposes of obtaining approval.
	b. A Site-Specific Vesting Plan must provide, with reasonable certainty, all of the following:
	i. The boundaries of the development;
	ii. Topographic and natural features affecting the site;
	iii. The approximate location of proposed buildings, structures, and other improvements;
	iv. The approximate dimensions, including height, of proposed buildings and other structures;
	v. The approximate location of all existing and proposed infrastructure on the site, including water, sewer, streets, and pedestrian ways;
	vi. The type or types of proposed land uses; and
	vii. The density or intensity of development.

	c. A Variance, Sketch Plan, Concept Plan, or any other document that fails to describe with reasonable certainty the type and intensity of use for a specific lot or lots of property shall not constitute a Site-Specific Vesting Plan.
	d. The following development approvals constitute a Site-Specific Vesting Plan:
	i. A Concept Plan associated with an Unlimited Conditional Rezoning application;
	ii. A Preliminary Plat for a  subdivision;
	iii. Site Plans; and
	iv. A Concept Plan associated with a Special Use Permit.


	02. Establishment
	a. Development approvals identified by this Ordinance as Site-Specific Vesting Plans shall be granted a vested right to develop for a maximum period of two years from the date of the approval, provided the applicant has requested, in writing, that a v...
	b. In cases where a Concept Plan is associated with an approved Conditional Rezoning, the conditional zoning designation shall run with the land but the vesting status of the associated Concept Plan shall be in accordance with the standards for any ot...

	03. Extension
	a. The two-year vesting duration of a Site-Specific Vesting Plan may be extended up to five years from the date of the approval only in accordance with Section <>, Vested Rights Certificate.
	b. Site-Specific Vesting Plans meeting the definition of a Multi-Phase Development shall be vested in accordance with Section <>, Multi-Phase Development Plan.


	E. Multi-Phase Development Plan
	01. A Multi-Phase Development Plan that occupies at least 25 acres of land area, is subject to a master plan that depicts the types and intensities of all uses as part of the approval and includes more than one phase shall be considered as a Multi-Pha...
	02. Vesting shall commence upon approval of the Site Plan for the first phase of the development.
	03. The vested right shall remain in effect provided the development does not expire and provided it complies with all the applicable terms and conditions of the approval.

	F. Development Agreement
	G. Voluntary Annexation
	01. Any petition for Annexation filed with the Town in accordance with Section <>, Annexation, shall contain a signed statement from the applicant indicating if vested rights on the properties subject to the petition have been established in accordanc...
	02. A statement that declares that no zoning vested right has been established or the failure to provide a statement declaring whether or not vested rights have been established, shall result in a termination of any vested rights established prior to ...

	H. No Impact To Other Vested Rights

	1.11.5. Termination of a Vested Right
	A. Generally
	01. Vested rights established in accordance with this Ordinance shall run with the land.
	02. In no instance shall vesting status extend beyond the maximum duration for the type of development application approval.
	03. In no instance shall the vesting status of a development approval continue after the development approval expires or if the development approval is revoked for failure to comply with the terms of the approval or of this Ordinance.
	04. In no instance shall the vesting status of a development approval continue after it is determined that the development approval was based upon intentional inaccurate information or material misrepresentations.
	05. In no instance shall vested rights continue if the Town Council, after a duly noticed public hearing, makes a determination based on the evidence provided, that natural or man-made hazards resulting from the development would result in a serious t...
	06. In the event of commenced but uncompleted work associated with a development approval, vested rights shall expire within 24 months of the discontinuance of work. This 24-month period shall not include the time associated with work stoppage resulti...

	B. Limitations
	01. The establishment of a vested right does not preclude the Town’s application of overlay zoning district requirements or other development regulations that do not affect the type of land use, its density, or intensity.
	02. A vested right shall not preclude the application of changes to building, fire, plumbing, electrical, or mechanical codes made after the development approval where a vested right was established.




	CHAPTER 2.  APPLICATIONS
	§ 2.1 Chapter Introduction
	2.1.1. Chapter Organization
	A. This chapter includes all the development application review provisions, and is comprised of the following four sections:
	01. A section setting out the summary tables of application types (Section <>, Application Summary Table);
	02. A section outlining the Review Authorities (Section <>, Review Authorities);
	03. A section containing a set of common or standard review procedures used by the Town regardless of the type of application being reviewed (Section <>, Review Processes); and
	04. A section with the application procedures (Section <>, Specific Application Procedures).

	B. The summary table in Section <> Application Summary Table, identifies all the specific development application procedures in this Ordinance and the review authorities who decide them.
	C. The Review Authorities in Section <>, Review Authorities, includes a description and role of each of the following:
	01. Town Council;
	02. Board of Adjustment;
	03. Planning Board;
	04. Technical Review Committee; and
	05. Town Staff.

	D. Section <>, Review Processes, describes the steps in the application review process that are identical for each type application, including application filing, staff review, notification of decision, and others. In cases where a particular applicat...
	E. Section <>, Review Processes, describes each application type in detail, including:
	01. Applicability and the types of development exempted from the procedure;
	02. The review standards;
	03. How the approved application may be amended (if applicable);
	04. If and how the approval may expire; and
	05. How decisions on a particular application are appealed.



	§ 2.2 Application Summary Table
	2.2.1. Generally
	A. The Application Summary Table below lists each of the specific application types in this Ordinance and the review authority(ies) involved in the decision-making process. Review authorities are listed in columns across the top of the table and proce...
	B. The types of actions that may be taken by a particular review authority include comments (“C”), recommendations (“R”), decisions (“D”), and appeals (“A”). The review authority providing comments on an application typically consider the application ...
	C. Blank cells (“ ”) in the table indicate that a particular review authority has no role in a particular specific application procedure.
	D. The “Pre-App Conference” Column includes an “M”, “O”, or “N/A”, to indicate if a pre-application conference is mandatory, optional, or not applicable to a particular kind of application.
	E. The “Required Public Hearing Type” indicates if a specific application procedure includes a public hearing, and whether the hearing is a legislative “L” or evidentiary “E” (quasi-judicial).  More description on the differences between these two typ...
	F. The “UDO Reference” Column identifies the particular sub-section in this Ordinance where the specific application procedure language is located.
	G. Numbers in brackets signify table notes, which are additional caveats or unique aspects about a particular procedure and are found at the bottom of the table (the table bottom may be on a subsequent page).


	§ 2.3 Review Authorities
	2.3.1. Authorities Established
	A. The Town Council;
	B. The Planning Board;
	C. The Board of Adjustment, who shall also serve as the Watershed Review Board and the Special Flood Hazard Review Board;
	D. The Technical Review Committee; and
	E. Town Staff.

	2.3.2. General Requirements for All Authorities
	A. Oath of Office
	B. Conflict of Interest
	01. LEGISLATIVE DECISIONS
	a. A review authority member shall not vote on an application where the outcome of the matter being considered is reasonably likely to have a direct, substantial, and readily identifiable financial impact on the member in accordance with NCGS§160D-109.
	b. A review authority member shall not vote on an application where the landowner or applicant is a person with whom the member has a close familial, business, or other associational relationship.

	02. QUASI-JUDICIAL DECISIONS
	a. A review authority member shall not participate in or vote on any quasi-judicial matter in a manner that would violate an affected persons’ constitutional right to due process or right to an impartial decision maker in accordance with NCGS§160D-109.
	b. Impermissible violations of due process include, but are not limited to:
	i. A member having a fixed opinion prior to hearing the matter that is not susceptible to change;
	ii. An undisclosed ex parte communication;
	iii. A close familial, business, or other associational relationship with an affected person; or
	iv. A direct, substantial, and readily identifiable financial impact on the review authority member.


	03. RECUSAL
	a. If a conflict of interest exists, then a review authority member shall recuse themselves from participating in and voting on an application.
	b. If an objection is raised to a member’s participation and that member does not recuse himself or herself, then the remaining members shall, by majority vote, rule on the objection.

	04. ADMINISTRATIVE DECISIONS

	C. Meetings
	01. Advertising
	02. Minutes and Records
	a. Accurate minutes of each meeting shall be maintained by each review authority showing the vote of each member on each question, or if absent or failing to vote, indicating such fact.
	b. Each review authority shall keep records of its examinations and official actions.
	c. All minutes and records shall be filed and maintained in the offices of the Town, and shall be made available for inspection by members of the general public during normal business hours.

	03. Open to Public

	D. Rules of Procedure

	2.3.3. Town Council
	A. The Town Council is the elected body of the Town of Mills River, North Carolina, and shall have the power to initiate, review, and decide applications in accordance with Section <>, Application Summary Table.
	B. The Town Council shall also have all the powers and duties ascribed to it by State law, the Town’s Charter (Article III), and any special legislation approved by the General Assembly.

	2.3.4. Planning Board
	A. Authority
	B. Composition
	01. The Mills River Planning Board shall consist of seven members.
	02. In the event of a vacancy on the Board, the Town Council  shall appoint a new member to fill the unexpired term of the vacated position.
	03. All members shall serve without pay but may be reimbursed for any direct and reasonable expenses, following the Town's established procedures concerning reimbursement, incurred while representing the Board.
	04. Regular attendance at all Board meetings is a requirement for membership on the Board, and a member may be replaced by the Town Council, within its sole discretion, if the member is absent for two or more consecutive Board meetings.
	05. The Chairperson of the Board, or their delegate, may give a member an exception to the attendance requirement for good cause.

	C. Powers and Duties
	01. To review and provide a recommendation on specific development applications in accordance with Section <>, Application Summary Table;
	02. To, at the direction of Town Council, perform studies and surveys of the present conditions and probable future development of the Town and its environs, including but not limited to, studies and surveys of land uses, population, economic conditio...
	03. To formulate and recommend to the Town Council the adoption and amendment of comprehensive plans and other plans, as necessary in the opinion of the Town Council or in accordance with State law; and
	04. To execute other related duties as assigned by the Town Council, in accordance with State law.

	D. Rules of Procedure
	01. Rules
	02. Officers
	a. The Planning Board shall elect a Chairperson and a Vice Chairperson from its members, who shall serve for one year or until reelected or until their successors are elected.
	b. The Board shall appoint a Secretary, who may be a Town officer, an employee of the Town, or a member of the Planning Board.

	03. Quorum
	04. Meetings
	05. Voting


	2.3.5. Board of Adjustment
	A. Authority
	B. Composition
	01. The Board shall consist of five regular members, who shall be citizens of the Town of Mills River and shall be appointed by the Mills River Town Council for overlapping terms of three years.
	02. The Board shall also consist of as many alternate members as the Town Council deems appropriate, who shall be citizens of the Town of Mills River and who shall also serve overlapping three-year terms.
	03. Alternate members shall serve in the absence of any regular member and, while serving, shall have and exercise all the powers and duties of a regular member of the Board of Adjustment.
	04. The Mills River Town Council may, by resolution duly adopted, establish guidelines for appointment of regular and/or alternate members, including, but not limited to, the establishment of representative districts for Board of Adjustment membership.
	05. Members shall serve without pay but may be reimbursed for any expenses incurred while representing the Board of Adjustment.

	C. Powers and duties
	01. The Board of Adjustment shall have the power to review and decide applications in accordance with Section <>, Application Summary Table.
	02. Unless otherwise designated by the Mills River Town Council, the Board of Adjustment shall also serve as the Watershed Review Board and the Special Flood Hazard Review Board in order to hear and decide applications in accordance with this Ordinanc...

	D. Rules of Procedure
	01. Rules
	02. Officers
	a. The Board of Adjustment shall elect a Chairperson and a Vice Chairperson from its members, who shall serve for one year or until reelected or until their successors are elected.
	b. The Board of Adjustment shall appoint a Secretary, who may be a Town officer or an employee of the Town.

	03. Quorum
	04. Meetings
	05. Voting
	a. Super Majority Required for Variance Applications
	i. Decisions on a Zoning-Related or a Water-Related Variance shall require the concurring vote of fourth-fifths of the members of the Board of Adjustment. Because the Board of Adjustment is comprised of five members, this means approval of a Variance ...
	ii. In cases where a regular member is absent or is recused from voting on a Variance due to a conflict of interest, an alternate member shall occupy their seat for the required hearing and vote.
	iii. In cases where a Variance can not be heard by at least four members, the case shall be continued until such time as it can be heard by at least four members.

	b. Simple Majority Required for All Other Applications
	i. The concurring vote of a simple majority of the Board members who are present and voting shall be required to decide an application for an Appeal, Special Use Permit, or Reasonable Accommodation.
	ii. In cases where a regular member is absent or is recused from voting on an Appeal, Special Use Permit, or Reasonable Accommodation due to a conflict of interest, an alternate member shall occupy their seat for the required hearing and vote.
	iii. In cases where an Appeal, Special Use Permit, or Reasonable Accommodation can not be heard by at least three members (the mandatory quorum to conduct business), the case shall be continued until such time as it can be heard by at least three memb...


	06. Orders

	E. Quasi-Judicial Appeal to Courts

	2.3.6. Technical Review Committee
	A. Composition
	01. The Technical Review Committee is a group of Town staff members, such as the Planning Director and other technical staff or consultants involved in application review; public safety officials such as the Sherrif’s Department representative; Fire M...
	02. A full description of the Committee’s member composition shall be established in its rules of procedure.
	03. The Planning Director shall serve as the Chair of the Technical Review Committee.
	04. Attendance at meetings by some or all of the TRC members shall be at the discretion of the TRC Chair. In no instance shall the TRC Chair exclude participation of a TRC member in a TRC meeting.

	B. Powers and Duties
	C. Rules of Procedure

	2.3.7. Town Staff
	A. Planning Director
	01. Delegation
	02. Powers and Duties
	a. Preside over the Technical Review Committee;
	b. Conduct pre-application conferences;
	c. Enforce the provisions of this Ordinance, including entering any building, structure, or premises, as provided by law, to perform any duty imposed by this Ordinance;
	d. Review and interpret Zoning Map boundaries;
	e. Apply remedies for violations of this Ordinance;
	f. Maintain the Official Zoning Map, Overlay District Map, and related materials;
	g. Process development applications and prepare staff reports as indicated in this Ordinance;
	h. Maintain public records pertaining to this Ordinance and to make those records available to members of the public upon request;
	i. Maintain rules of procedures for each review authority in this Ordinance;
	j. Provide technical assistance to review authorities, upon request; and
	k. Carry out any other powers and duties delegated by the Town Council that are consistent with this Ordinance and State law.


	B. Flood Hazard Administrator
	01. DESIGNATION
	02. Powers and Duties
	a. Review and decide all Special Flood Hazard Permit applications in accordance with the applicable standards in this Ordinance;
	b. Review all proposed development within Special Flood Hazard Areas to assure that all necessary local, State, and federal permits have been received;
	c. Prevent unauthorized encroachments into floodways and non-encroachment areas due to the high flood hazards in these areas;
	d. Obtain actual elevation (in relation to NAVD 1988 mean sea level) of the new level of ground elevation after completion of a fill operation, in accordance with the provisions of this Ordinance;
	e. Where interpretation is needed as to the exact location of boundaries of the Special Flood Hazard Areas, floodways, or non-encroachment areas (for example, where there appears to be a conflict between a mapped boundary and actual field conditions),...
	f. Obtain, review, and reasonably utilize any Base Flood Elevation (BFE) data, along with floodway data or non-encroachment area data available from a federal, state, or other allowable source, in order to administer the provisions of this Ordinance;
	g. When BFE data are provided but no floodway or non-encroachment area data have been provided,, obtain, review, and reasonably utilize any floodway data or non-encroachment area data available from a federal, state, or other allowable source in order...
	h. Review and provide input on Water-Related Variance requests;
	i. Maintain all records that pertain to the administration of the Special Flood Hazard Area provisions, and make these records available for public inspection, recognizing that such information may be subject to the Privacy Act of 1974, as amended;
	j. Make on-site inspections of work in progress, including the right, upon presentation of proper credentials, to enter on any premises within the jurisdiction of the Town of Mills River at any reasonable hour for the purposes of inspection;
	k. Issue stop-work orders as required in accordance with Section <>, Violation of SFHA Controls, whenever a building, land, or part thereof is being developed, constructed, reconstructed, altered, filled, or repaired in violation of this Ordinance;
	l. Revoke Flood Hazard Permits as required in accordance with Section <>, Violation of SFHA Controls; and
	m. Make periodic inspections throughout the Special Flood Hazard Areas within the jurisdiction of the Town of Mills River.




	§ 2.4 Review Processes
	2.4.1. Overview
	A. This section describes the standard review processes, procedural steps, and rules generally applicable to every development application reviewed under this Ordinance, except where identified in the particular application type in Section <>, Specifi...
	B. Sub-sections are listed in chronological or sequential order as they relate to the application process rather than being listed in alphabetical order.

	2.4.2. Purpose and Intent
	2.4.3. Pre-Application Conference
	A. Purpose
	B. Applicability
	01. Required, Optional, or not Applicable
	a. A pre-application conference is required before submittal of some applications, in accordance with Table <>, Application Types Table.
	b. Pre-application conferences are optional while others do not have a pre-application conference associated with them, in accordance with Table <>, Application Types Table.
	c. When a pre-application conference is not required, applicants may contact Town staff with questions about any development application procedure.
	d. There are no limits on the number of pre-application conferences that may be conducted, though the Town may charge a pre-application fee for the third or any subsequent pre-application conference regarding the same project or development site.


	C. Discussions Non-Binding
	D. Scheduling
	E. Submittal Requirements
	01. Pre-application conferences for development applications that include a Conservation Subdivision, Preliminary Plat, Site Plan, or Conditional Rezoning shall require the applicant to provide a generalized sketch of the development as part of the re...
	02. For other types of development applications, the applicant may submit supplemental information regarding their application, as appropriate, with their request for a pre-application conference, though there is no requirement to submit any material ...
	03. Material submitted during a pre-application conference is a matter of public record but is not binding on the Town or the applicant.

	F. Procedure
	01. Based upon the scope and complexity of the proposal, a pre-application conference may take the form of a telephone call, video conference call, or in-person meeting at Town Hall, as determined by the Planning Director.
	02. The pre-application conference shall include a presentation of the proposal by the potential applicant, including an overview of any submitted materials.
	03. Town staff will identify the relevant Town standards and applicable policy guidance and will provide an overview of the appropriate application submittal and review process.
	04. Pre-application conferences are conducted with some or all members of the Technical Review Committee, as determined by the Planning Director.

	G. Expiration
	H. Effect
	01. When required, completion of a pre-application conference entitles an applicant to take the next step in the application process.
	02. In cases where multi-part applications require more than one pre-application conference, an applicant may choose to conduct a single pre-application conference for all portions of a multi-part application or may choose to conduct individual pre-ap...
	03. Applications subject to a mandatory pre-application conference may not be filed until after the pre-application conference has been conducted.


	2.4.4. Neighborhood Information Meetings
	A. Purpose
	B. Applicability
	01. Neighborhood meetings are mandatory and shall be conducted by the applicant prior to filing an application for an unlimited Conditional Rezoning.
	02. Neighborhood meetings for any other kind of application identified in Table <>, Application Types Table, are optional. However, the Town Council may, by simple majority vote on a motion during a public hearing, require a neighborhood meeting to be...
	03. In cases of a multi-part application that includes two or more portions each requiring a neighborhood meeting, only one neighborhood meeting shall be required prior to the filing of the initial portion of the application.

	C. Procedure
	01. Timing
	a. The meeting shall start between the hours of 6PM and 8PM on a weekday.
	b. The meeting shall take place prior to the application being initially filed with the Town but no more than 60 days prior to the filing of the initial application.
	c. Nothing shall limit the Town Council from requiring one or more neighborhood meetings be conducted prior to the application being decided.

	02. Location
	a. The neighborhood meeting shall take place in a location open to the general public that is as close as possible to the site where development is proposed.
	b. In the event no suitable location open to the general public is available, the meeting may take place at a Town-owned or Town-operated site, subject to any Town requirements for its use.
	c. Virtual neighborhood meetings may be conducted when conducted in a manner consistent with the Town’s policies for virtual meetings.

	03. Notification
	a. The applicant shall provide notification of the neighborhood meeting via first class mail to all landowners within 500 linear feet of the parcel(s) where development is proposed.
	b. Mailed notice shall be provided no less than ten days prior to the date of the neighborhood meeting.
	c. Landowners are advised that any required public notice of a subsequent development application will be provided in accordance with Section <>, Public Notice, which may be less than 500 feet from the parcel where development is proposed.
	d. Multiple meetings may take place, but advance notification for each meeting shall be provided in accordance with this subsection.

	04. Information Provided
	a. The purpose of the meeting;
	b. A description of the proposed development unless the application is for a Conventional Rezoning;
	c. The time, date, and location of the meeting;
	d. Telephone and email contact information for the applicant or applicant’s representative; and
	e. Any additional information that would promote understanding of the development proposal.

	05. Conduct of Meeting
	06. Staff Attendance
	07.  Written Summary
	a. A list of all parties and mailing addresses who were mailed a meeting notice;
	b. Written proof of mailing provided in accordance with Section <>, Notification;
	c. A copy of the meeting notice;
	d. A sign-in sheet of meeting attendees; and
	e. A list of the items discussed, including any questions posed by attendees and the answers provided.



	2.4.5. Application Filing
	A. Authority to File Applications
	01. Unless expressly stated otherwise in this Ordinance, development applications associated with a particular lot or site reviewed under this Ordinance shall be filed by the landowner, a contract purchaser with the owner’s consent, an owner’s authori...
	02. Third-party applications to downzone land shall be prohibited.
	03. Applications for a Conditional Rezoning must be signed by all landowners.
	04. Applications for development on land owned by a corporate entity must include the signer’s title, company name, and evidence of authorization to act on the corporate entity’s behalf.
	05. Applications for amendments to the text of this Ordinance shall only be initiated in accordance with Section <>, Text Amendment.
	06. Nothing shall limit the ability to digitally complete and sign any development application provided in a digital format by the Town.

	B. Application Content
	C. Application Fees
	01. Review of development applications in accordance with this section, including appeals (see Section <>, Appeal), shall require the payment of reasonable application fees upon submittal of an application.
	02. The Town Council shall establish application fees and may amend and update those fees as necessary.
	03. Application fees shall be published by the Town in a fee schedule.
	04. Fees shall cover the costs of review, including public notification, as required.
	05. No action shall be taken on an application and no application approval shall be issued until all required application fees are paid in full.
	06. Application fees are not refunded for withdrawn or abandoned applications.

	D. Application filing
	01. An application shall not be considered to be submitted until determined to be complete in accordance with Section <>, Determination of Application Completeness.
	02. No application shall be reviewed or decided until after it is determined to be complete.
	03. The provisions in Section <>, Permit Choice, shall only apply to applications that are complete.
	04. Multiple concurrent applications may be filed and reviewed in accordance with Section <>, Simultaneous Processing.

	E. Burden of Presenting Complete Application
	F. Determination of Application Completeness
	01. Contains all information and materials identified in this Ordinance and all supporting documentation, as required for submittal of the particular type of application;
	02. Clarifies if the application is for multi-phased development, and if multi-phased, identifies the anticipated number of total phases;
	03. Is in the form and number of copies required by the Town;
	04. Is legible and printed to scale, where appropriate;
	05. Is signed by the person(s) with the authority to file the application;
	06. Includes information in sufficient detail to evaluate whether or not the application complies with the applicable review standards in this Ordinance;
	07. Is accompanied by the fee established for the particular type of application, when applicable;
	08. Includes material associated with a pre-application conference, if one is required; and
	09. Occurs only after conducting a neighborhood information meeting, if one is required.

	G. Application incomplete
	01. If the application is incomplete, the Planning Director shall notify the applicant of the deficiencies in writing.  The applicant may correct the deficiencies and resubmit the application for completeness determination in accordance with Section <...
	02. Following receipt of a notice of application deficiency by the Planning Director, an applicant may revise and resubmit the application or the applicant may file a written request to process the incomplete application.
	03. Failure of an applicant to submit missing or deficient portions of an application or file a written request to process the incomplete application within 60 days of delivery of a written notice of application deficiency shall render the application...
	04. In no instance shall an application that is abandoned or subject to a written request to process an incomplete application be considered a complete application subject to the protections described in Section <>, Permit Choice.

	H. Application Complete
	01. On determining that the application is complete, it shall be considered as submitted, and the Town shall notify the applicant and commence review in accordance with the procedures and standards of this Ordinance.
	02. Nothing shall preclude the Planning Director or a review authority from re-evaluating an application for completeness in the event application inadequacies are revealed at a date subsequent to an application being declared complete. Such re-review...

	I. Timing

	2.4.6. Permit Choice
	01. In cases where the applicable provisions of this Ordinance are amended between the time that an application is declared complete (see Section <>, Determination of Application Completeness) and when it is decided, the applicant may choose which ver...
	02. The applicant’s decision shall be final, and review under a different set of requirements may only be accomplished through a withdrawal and re-submittal of the application.
	03. The application shall be processed in accordance with the newest regulations unless the applicant requests, in writing, to have the application processed in accordance with the rules in place at the time of the application.
	04. In cases where an applicant has had an opportunity to exercise permit choice under this section, and subsequently places their application on hold for a period of six consecutive months or more, the application shall be reviewed in accordance with...
	05. In cases where an applicant has had an opportunity to exercise permit choice under this section, receives comments on the application or a request from the Town to provide additional information and fails to respond for a period of six consecutive...
	06. The right to permit choice is forfeited when an application is abandoned.

	2.4.7. Staff Review and Action
	A. STAFF REVIEW
	01. Applications shall be reviewed during the review cycle in place when the application is determined to be complete. Application review cycles are described in Town policy documents.
	02. When an application is determined complete, it shall be distributed to all appropriate staff and review agencies for review and comment, and submitted for preparation of a staff report, in accordance with Town policy.
	03. If deficiencies in complying with applicable standards of this Ordinance are identified, the Planning Director shall notify the applicant of the deficiencies during staff review.
	04. Failure of the applicant to correct an application following the notification of compliance deficiency within six months shall render the application abandoned in accordance with Section <>, Abandonment.

	B. STAFF REPORT AND RECOMMENDATION
	01. The Planning Director shall prepare a written staff report on any application to be reviewed or decided by the Town Council or the Board of Adjustment.
	02. A staff report is not required for applications decided by a member of Town staff or the Technical Review Committee, though one may be prepared.
	03. Except for applications for Variances, Appeals, or Special Use Permits, the staff report shall conclude whether the application complies with all applicable review standards of this Ordinance and adopted policy guidance, and recommend one of the d...
	04. The staff report shall not include a recommendation from Town staff on Variance, Special Use Permit, or Appeal applications.
	05. In cases where the staff finds an application does not comply with the provisions of this Ordinance, the staff report shall cite the specific code section(s) in question and the reasons why the application fails to comply.
	06. The staff report may identify and recommend modifications to the development proposal that specify how compliance deficiencies might be corrected and how adverse effects of the development application (if any) might be mitigated.
	07. Staff reports prepared for Conditional Rezonings, Special Use Permits, Variances, and Vested Rights Certificates may suggest conditions of approval for consideration by the review authority making the decision on the application.

	C. DISTRIBUTION OF APPLICATION AND STAFF REPORT
	01. Schedule and ensure any required public notice of the application is prepared in accordance with Section <>, Public Notice;
	02. Transmit the application, related materials, and staff report to the appropriate review authority(ies);
	03. Transmit a copy of the staff report and any related materials to the applicant and the landowner, if different from the applicant; and
	04. Make the application, related materials, and staff report available for examination by the public.

	D. APPLICATIONS SUBJECT TO DECISION BY TOWN STAFF
	01. In cases where a development application is decided by the Technical Review Committee, the Planning Director, or another designated Town staff member, the appropriate review authority shall make one of the following decisions in writing, based on ...
	a. Approve the application;
	b. Disapprove the application; or
	c. Delay decision making for a specified time to allow the applicant to revise the application for compliance with the requirements in this Ordinance.

	02. In some instances, Town staff may decide an application contingent upon further revision by the applicant in accordance with the direction provided in the decision.

	E. CONFLICT OF INTEREST

	2.4.8. Public Notice
	A. PUBLIC MEETINGS DISTINGUISHED FROM PUBLIC HEARINGS
	B. PUBLIC HEARING SCHEDULING
	C. PUBLIC NOTIFICATION REQUIREMENTS
	01. All development applications subject to public notification shall comply with the appropriate standards in NCGS§§160A-31, 160A-58, 160D-406, 160D-601, 160D-602, 160D-1005, and other applicable sections of the North Carolina General Statutes.
	02. Table <>, Public Notification Requirements, summarizes the requirements for public notice, but in the event of a conflict with State law, State law shall prevail, even in cases where State law requires a reduced level of public notice.
	03. In computing the required time periods, the day the notice is published, mailed, or posted shall not be included, but the day of the hearing shall be included.

	D. PUBLISHED NOTICE REQUIREMENTS
	E. MAILED NOTICE REQUIREMENTS
	01. The Town shall prepare the required mailed notice.
	02. Mailed notice shall be provided to the last known address (as listed in Henderson County tax records) for each of the following:
	a. The landowner;
	b. The applicant, if different from the landowner;
	c. Landowners of properties adjacent to the land that is the subject of the application, but also located across a street, railroad, or other transportation corridor; and
	d. Any others who are entitled to receive mailed notice in accordance with NCGS§160D-602.

	03. Notice shall be deemed mailed by its deposit in the United States first class mail, properly addressed, postage paid. The content and form of the notice shall comply with Section <>, Notice Content.
	04. The Town may, on a case-by-case basis, and in the sole discretion of the Town, provide additional mailed notice above and beyond the minimum statutory requirements. The Town is under no obligation to provide any additional notice beyond that speci...
	05. A copy of the mailed notice, the list of landowners receiving notice, and a certification of mailing by the Town staff member responsible shall be maintained in the offices of the Planning Department for public inspection during normal business ho...
	06. Mailed notice shall not be required when a rezoning includes more than 50 lots or tracts owned by at least 50 different landowners, provided the Town publishes a map (occupying at least ½ of a newspaper page) showing the boundaries of the affected...

	F. POSTED NOTICE REQUIREMENTS
	01. A sign (or signs) shall be placed on the subject property in a conspicuous location so as to be clearly visible to the traveled portion(s) of the respective street(s).
	02. Where the land subject to the notice does not have frontage on a public street, the sign shall be erected on the nearest street right-of-way.

	G. NOTICE CONTENT
	01. Identify the date, time, and place of the public hearing;
	02. Describe the land involved by parcel identification number (PIN), street address, or by its relationship to a fronting street and the nearest cross street (if applicable);
	03. Describe the nature and scope of the proposed development or action; and
	04. Identify the means to contact a Town official for further information.

	H. CONSTRUCTIVE NOTICE
	01. Minor defects in any notice shall not impair the notice or invalidate proceedings if a bona fide attempt is made to comply with applicable notice requirements. Minor defects in notice may include, but are not limited to:
	a. Errors such as landowner name, title, or address existing in the County tax listing; or
	b. Typographical or grammatical errors that do not impede communication of the notice to affected parties.

	02. Failure of a party to receive written notice shall not invalidate subsequent action. A posted notice that becomes no longer visible due to weather, theft, or other unintended circumstances shall not invalidate proceedings if a bona fide attempt is...


	2.4.9. Public Hearings and Meetings
	A. HEARINGS DISTINGUISHED
	01. Public hearings identified in this Ordinance shall be either legislative or evidentiary (quasi-judicial) in nature.
	02. A public meeting is not a public hearing.

	B. LEGISLATIVE PUBLIC HEARINGS
	01. PROCEDURE
	a. Legislative public hearings shall not be conducted until after provision of required public notice in accordance with Section <>, Public Notice.
	b. The legislative public hearing shall be open to the public and shall be conducted in accordance with the review authority’s adopted rules of procedure for public hearings.
	c. Attendees shall be afforded the opportunity to comment during a public hearing, as authorized in the adopted rules of procedure.

	02. VOTING
	a. The review authority shall consider the application, relevant support materials, staff report, any recommendations, and public comments. After the conclusion of the public hearing, it shall make one of the decisions authorized for the particular ty...
	b. A review authority member shall not vote on an application if there is a conflict of interest in accordance with Section <>, Conflict of Interest.
	c. A decision of the review authority on an application considered during a legislative public hearing shall be decided by a simple majority of the review authority members, excluding any members who are recused from voting due to a conflict of intere...

	03. APPLICATION REVISION
	a. Except in cases where an applicant has compelled the Town staff to process an incomplete application, an applicant may revise an application during a legislative public hearing in response to recommendations or suggestions of the public, the Town s...
	b. In cases where a substantial change to an application is proposed following review by a prior review authority, the review authority deciding the application shall determine if the prior review authority needs to re-review the application before a ...
	c. The Town may provide additional public notice related to revision of an application on a case-by-case basis but is under no legal requirement to provide additional notice in cases where applications are revised in accordance with this section.
	d. The review authority deciding the application may approve an application modified during a legislative public hearing provided that all changes are properly identified in the motion of approval and that any conditions of approval are consented to, ...
	e. In cases where an application has been modified during a legislative public hearing, the applicant shall submit any necessary plans or other documents depicting the modification to the appropriate Town staff before notice of decision is provided.

	04. REMAND
	05. RECORD
	a. A recording may be made of all public hearings and if made, the recordings shall be maintained in accordance with Town policy.
	b. Accurate minutes shall be kept of all proceedings, but a transcript need not be made.


	C. EVIDENTIARY PUBLIC HEARINGS
	01. NOTICE REQUIRED
	02. OPPORTUNITY TO PRESENT TESTIMONY AND EVIDENCE
	a. The applicant, the Town, and any party with standing shall be afforded a reasonable opportunity to present testimony and evidence in support of or in opposition to the application, and to ask questions of or cross examine the applicant, the applica...
	b. Determinations of standing shall be in accordance with NCGS§§160D-406(d) and 160D-1402(c).

	03. LIMITATION ON EVIDENCE
	a. The Chair or other presiding officer may limit or exclude incompetent evidence, immaterial evidence, repetitive evidence, and personal attacks.
	b. Decisions shall not be based upon hearsay evidence though such evidence may be entered into the record.
	c. Only evidence presented during the public hearing may be relied upon in deciding the application.

	04. EX PARTE COMMUNICATION
	05. VOTING
	a. GENERALLY
	b. CLEARLY STATE FACTORS FOR DECISION
	c. CONFLICTS OF INTEREST

	06. APPLICATION REVISION
	a. An applicant may revise an application during an evidentiary public hearing in response to recommendations or suggestions of the review authority, Town staff, or the parties with standing.
	b. The review authority may approve an application modified during an evidentiary public hearing provided all changes are properly identified in the motion of approval by the review authority and that any conditions of approval are consented to, in wr...
	c. In cases where an application has been modified during an evidentiary public hearing, the applicant shall submit any necessary plans or other documents depicting the modification to the appropriate Town staff before notice of decision is provided.

	07. DELAY OF DECISION
	08. RECORD
	a. A recording may be made of all public hearings and if made, the recordings shall be maintained in accordance with Town policy.
	b. Accurate minutes shall be kept of all proceedings, but a transcript need not be made.


	D. PUBLIC MEETINGS
	01. PROCEDURE
	a. Public meetings shall require public notification of the meeting in accordance with NCGS§143-318.12 but shall not require public notice of individual applications to adjacent landowners.
	b. The Town may choose, on a case-by-case basis, and in the sole discretion of the Town, to provide public notice of a public meeting to adjacent landowners in accordance with Town policy. The Town shall be under no legal requirement to provide public...
	c. The public meeting shall be open to the public and shall be conducted in accordance with the review authority’s adopted rules of procedure for public meetings.
	d. There is no requirement to allow public comment or testimony during a public meeting, though it may be provided at the Chair or other presiding officer’s discretion.

	02. VOTING
	a. A decision of a review authority during a public meeting shall be decided by a simple majority of the members present and voting.
	b. A review authority member shall recuse themselves from voting on an application when there is a conflict of interest in accordance with Section <>, Conflict of Interest.



	2.4.10. Conditions of Approval
	A. Conditions of approval may be applied to Conditional Rezonings, Variances (Water- and Zoning-Related), Reasonable Accommodations, Special Use Permits, and Vested Rights Certificates, but may not be applied to administrative decisions. Administrativ...
	B. Conditions shall be limited to those that address conformance of development and use of the site with Town regulations and adopted plans and that address the impacts reasonably expected to be generated by the development or use of the site.
	C. Conditions shall be in writing and may be supplemented with text or plans and maps.
	D. No condition shall be made part of the application which:
	01. Specifies the ownership status, race, religion, or other characteristics of the occupants of housing units;
	02. Establishes a minimum size of a dwelling unit;
	03. Establishes a minimum value of buildings or improvements;
	04. Excludes residents based upon race, religion, or income; or
	05. Obligates the Town to perform in any manner relative to the approval of the application or the development of the land.

	E. In no instance shall any of the following standards in this Ordinance be waived, reduced, or made less restrictive as part of an application:
	01. Any of the applicable overlay district standards in Section <> Overlay Zoning Districts;
	02. The maximum allowable residential density;
	03. Applicable use-specific standards in Section <>, Standards for Specific Principal Uses;
	04. The signage standards in Section <>, Signage, unless part of Alternative Plan; and
	05. Technical requirements associated with public infrastructure.

	F. All conditions of approval shall be consented to, in writing, by all owners of land or applicants subject to the conditions prior to delivery of a notice of decision (see Section <>, Written Notice of Decision).
	G. All conditions of approval shall be identified in the approval, the notice of decision, and on any associated plans or plats.
	H. Any condition of approval approved by the Town and the applicant shall become a part of the application approval and the applicant, landowner, or subsequent assign shall remain subject to its terms and requirements.

	2.4.11. Written Notice of Decision
	A. CONTENT
	01. The land or matter subject to the application;
	02. A reference to any approved plans, as appropriate;
	03. The approved use(s), if any; and
	04. Any conditions of approval or other applicable requirements.

	B. TIMING
	C. COPY OF DECISION
	01. In addition to providing the notification of a decision on an application to an applicant, the Planning Director shall make a copy of the decision available to anyone who submits a written request prior to the issuance of the decision.
	02. The Planning Director shall also make a copy of the notice of decision available to the public in the Town offices during normal business hours.


	2.4.12. Simultaneous Processing
	A. Whenever possible, the Town shall process related development applications (e.g., a Site Plan and a Zoning Compliance Permit) simultaneously or concurrently where possible, subject to applicable sequency provisions in Section <>, Application Types.
	B. Generally speaking, establishment of an appropriate zoning designation is a prerequisite to other related application types. A request for variation, deviation, reduction, or adjustment from required standards is a prerequisite to development plan ...
	C. In the event a permit or development approval is a prerequisite to another permit or development approval (e.g., Administrative Adjustment or Variance approval prior to a Site Plan approval), applications may not be filed until all prerequisite app...
	D. Approval of one development application does not guarantee approval of any subsequent required development application.

	2.4.13. Phased Development
	A. Applications associated with phased development shall include plans that clearly identify each phase or stage, the location and extent of each phase or stage boundary, and the anticipated schedule of development (e.g., first stage, second stage, th...
	B. Phased development may provide only the required public infrastructure or other required site features concurrently with the active phase(s) of the development.
	C. Nothing shall limit the Town from requiring the establishment of public infrastructure or required site features in a physical location outside of the active phase(s) of development if such provision is necessary, in the sole discretion of the revi...
	D. Provision of a Performance Guarantee (see Section <>, Performance Guarantee) shall not be sufficient in cases where a review authority determines that required public infrastructure or required site features outside an active phase must be provided...
	E. Each new phase shall be developed contiguous or adjacent to an earlier phase, to the maximum extent practicable.

	2.4.14. Abandonment, Continuance, or Withdrawal
	A. Procedure for Continuance of Applications Subject to a Public Hearing
	01. In cases where an applicant seeks a continuance of an application subject to a public hearing, but public notification of the hearing has not yet been provided, the Planning Director shall consider and decide the request.
	02. If public notification of the pending public hearing has been provided in accordance with this Ordinance, the request for continuance shall be placed on the public hearing agenda and be considered by the review authority. Additional public notific...
	03. A request for continuance may be approved in cases where the applicant needs additional time to prepare evidence, secure approval from outside agencies, bring the application into closer alignment with the Town’s adopted policy guidance or the req...

	B. Withdrawal
	01. An applicant may withdraw an application at any time following submittal of a signed request to withdraw the application.
	02. Application fees for withdrawn applications shall not be refunded.

	C. Abandonment
	01. In cases where Town staff has notified the applicant in writing of a deficiency or a need for additional information in order to review or process an application and six consecutive months have lapsed without the applicant correcting the deficienc...
	02. Abandoned applications are considered withdrawn and shall be subject to the standards in Section <> Reconsideration of Denied Applications.
	03. In accordance with NCGS§143-755, permit choice rights are extinguished following a determination of application abandonment, and any subsequent re-applications shall be reviewed for compliance with the standards in effect at the time of applicatio...
	04. Abandoned applications are returned to the applicant and application fees shall not be refunded.


	2.4.15. Reconsideration
	2.4.16. Approved Application Amendment
	A. MINOR MODIFICATIONS
	01. Subsequent plans and permits for development may include minor modifications provided the development continues to meet the minimum requirements of this section. Minor modifications are limited to changes that have no material effect on the charac...
	02. The following minor modifications may be approved by the Planning Director, in consultation with other appropriate Town staff:
	a. Changes to the location of entrances or driveways, the rearrangement of internal streets, turn lanes, drives, or access restrictions;
	b. Changes to the configuration of parking areas, or an increase or decrease in the provided number of parking spaces by ten percent or less provided the use complies with the applicable off-street parking requirements;
	c. Changes to the configuration or location of open space or placement of required amenities, provided the amount of open space (whether passive or active) is unchanged;
	d. Changes to the configuration of landscape yards, including types of materials, provided minimum width and planting requirements are met;
	e. Changes to the proposed building elevation or facade, including materials, provided that the change retains the same general architectural character and remains consistent with the design parameters established in the original approval; and
	f. Changes to the arrangement or location of buildings provided there is no increase in the number of buildings, size, or amount of impervious surface.

	03. In no instance shall a minor modification include any changes to the range of permitted uses or the overall density of the development.

	B. MAJOR MODIFICATIONS
	01. Changes that materially affect the basic configuration of the development, a condition of approval, or that exceed the scope of a minor change modification are considered major modifications.
	02. Major modifications include, but are not limited to:
	a. Increases in building height;
	b. Changes in uses;
	c. Changes in density or intensity;
	d. Decreases in open space;
	e. Substantial changes in the location of streets (particularly if streets are to be deleted or access points to the development moved so traffic flows both inside and outside the development are affected); and
	f. Change in the location of any public easement.

	03. Major modifications must be reviewed and considered only in accordance with the procedures and standards established for the original application approval.


	2.4.17. As-Builts
	A. In cases where a development includes installation of new, or extension of existing public infrastructure (including public streets, public potable water lines, public sanitary sewer lines, public sidewalks, trails, greenways, or stormwater control...
	B. In addition to the required certification, the applicant shall also provide actual as-built plans for all public infrastructure to the Town prior to issuance of a Certificate of Compliance or a Certificate of Occupancy.
	C. As-builts plans shall be prepared by and sealed by a professional engineer, and shall include:
	01. A final grading plan with actual spot elevations, slopes, key contours;
	02. Roadway/driveway geometry as built (widths, radii, tie-ins);
	03. Sidewalks/paths/curb and gutter locations;
	04. Associated retaining walls (length, height, top/bottom elevations);
	05. Location and sizes of water lines, valves, hydrants, meters, backflow assemblies;
	06. Location and sizes of sewer lines, manholes, cleanouts, service laterals;
	07. Profiles of water lines and sewer lines;
	08. Location and configuration of street-related storm drainage facilities, including pipes, structures, inlets, outfalls;
	09. Rim and invert elevations, pipe sizes/materials, slopes; and
	10. Separation distances (where required).

	D. As-built plans associated with stormwater control measures, when required, shall include the following:
	01. As-built layout of ponds, bioretention, and infiltration areas;
	02. Key elevations (forebay, orifice, riser, emergency spillway, etc.);
	03. Actual storage volumes (if required by permit);
	04. Outlet structure details and device sizing;
	05. Underdrains, cleanouts, observation wells;
	06. Impervious area served (final calculated BUA);
	07. Permanent stabilization methods;
	08. Permanent groundcover areas;
	09. Location of access, maintenance, and other easements; and
	10. Final drainage patterns, if changed.


	2.4.18. Expiration of Approval
	A. Unless otherwise specified in Section <>, Specific Application Procedures, application approvals issued under this Ordinance shall expire within one year of the written notice of decision if the work authorized has not been substantially commenced.
	B. In the event the work authorized by an approval has substantially commenced, but has subsequently been delayed or failed to maintain substantial progress for a period of one year or more, the application approval shall expire in accordance with NCG...
	C. The one-year period identified in this sub-section shall not include the period of time associated with enforcement actions, appeal, or litigation of an approval.
	D. The duration of vested rights associated with an application approval shall be in accordance with Section <>, Vested Rights, unless otherwise stated in this Ordinance.


	§ 2.5 Specific Application Procedures
	2.5.1. Administrative Adjustment
	A. Purpose and Intent
	B. Applicability
	01. Except where otherwise prohibited, an Administrative Adjustment may be requested for a modification or deviation to any of the following:
	a. A zoning district dimensional standard in Chapter 3, Districts.
	b. A numeric use-specific standard in Chapter 4, Land Uses.
	c. A numeric requirement in Chapter 6, Standards.

	02. In no instance shall an Administrative Adjustment application seek to increase or reduce any of the following:
	a. Increase the maximum allowable residential density on a lot;
	b. Reduce the minimum required separation distance between two use types;
	c. Reduce the requirements specified in a traffic impact analysis;
	d. Reductions to the standards pertaining to the WSPO or the SFHA; or
	e. Reductions to required infrastructure standards, including streets, potable water, or wastewater system requirements.

	03. Applications seeking a Variance shall not also be subject to a simultaneous Administrative Adjustment application.

	C. Amount of Adjustment
	D. Application Filing
	E. Procedure
	F. Decision
	G. Review Criteria
	01. The Administrative Adjustment is consistent with the type and maximum thresholds for an Administrative Adjustment established in this section;
	02. The Administrative Adjustment:
	a. Is required to compensate for some unusual aspect of the site or the proposed development that is not shared by landowners in general; or
	b. Is necessary to allow for proper functioning of public or private infrastructure; or
	c. Saves healthy existing trees; or
	d. Helps limit the need for site grading or revision to existing drainage patterns;

	03. Approval of the Administrative Adjustment is not expected to pose a danger to the public health or safety;
	04. The Administrative Adjustment will not negatively impact the function or performance of on-site wastewater or stormwater management devices;
	05. Adverse impacts resulting from the Administrative Adjustment will be fully mitigated;
	06. The development requirement being adjusted is not the subject of a previously approved Administrative Adjustment, condition of approval, or Variance on the same site.

	H. Effective Date
	I. Sequence
	01. An Administrative Adjustment may be requested either as a stand-alone application, or in combination with another application for development review.
	02. In cases when submitted with another application, the Administrative Adjustment application shall be decided prior to the other associated application(s).
	03. Applications for Conditional Rezonings or Variances shall not include requests for Administrative Adjustments.

	J. Effect
	K. Amendment
	L. Expiration
	01. If an Administrative Adjustment is submitted with another development application, the expiration of the Administrative Adjustment shall be the same as the associated development application.
	02. See Section <>, Expiration, in cases where an Administrative Adjustment is submitted as a stand-alone application.

	M. Vesting
	01. If an Administrative Adjustment is submitted with another development application, the vesting term of the Administrative Adjustment shall be the same as the associated development application.
	02. In cases where an Administrative Adjustment is submitted as a stand-alone application, see Section <>, Statutory Vested Rights.

	N. Appeal

	2.5.2. Alternative Plan
	A. Purpose and Intent
	01. The Alternative Plan procedure allows for creativity of site design and configuration as part of a Site Plan or subdivision application review process.  The Alternative Plan procedure is intended to allow a development configuration that does not ...
	02. The procedure is also included to help address difficult or challenging sites or instances when strict compliance with the applicable ordinance requirements is impractical or impossible.

	B. Applicability
	01. Review of an Alternative Plan may be proposed as part of any application for development that deviates from any of the following sections:
	a. Section <>, Architecural Standards and Guidelines;
	b. Section <>, Exterior Lighting;
	c. Section <>, Landscaping and Screening;
	d. Section <>, Parking and Loading; and
	e. Section <>, Signage.

	02. Applications for deviations from or other section in Chapter 6, Standards, shall be reviewed in accordance with Section <>, Approved Application Amendment.

	C. Application Filing
	01. See Section <>, Application Filing.
	02. Requests for an Alternative Plan shall be filed prior to or as part of an application for a Site Plan, subdivision plat, and/or Sign Permit.

	D. Procedure
	E. Decision
	F. Review Criteria
	01. The Alternative Plan request is permitted by this Ordinance, and does not seek to modify an already-approved Site Plan or subdivision, which may be modified in accordance with Section <>, Approved Application Amendment;
	02. The Alternative Plan is proposed in response to an allowable site condition or challenge;
	03. The type of modification or deviation is among those permitted by this Ordinance;
	04. The application provides sufficient detail to evaluate the request in light of applicable standards;
	05. The applicant can adequately demonstrate the development anticipated by the Alternative Plan is in closer alignment with the Town’s Adopted Policy Guidance or the standards in Section <>, Purpose and Intent of Ordinance, than a strict application ...
	06. In the case of an Alternative Plan for architectural standards:
	a. The proposed deviations or alternatives maintain compatibility of design and character with other development in the immediate vicinity and avoid creating undue visual prominence of the development seeking alternative compliance;
	b. The Alternative Plan proposes innovative, but appropriate, use of materials and design techniques in response to unique characteristics of the specific site, if applicable;
	c. The proposal is in response to legitimate site constraints, building reuse efforts, sustainability goals, topography, lot configuration, or other practical design conditions; and
	d. The Alternative Plan provides a demonstrable benefit such as adaptive reuse, environmental performance, housing affordability, or site preservation.

	07. In the case of an Alternative Plan for signage:
	a. The proposed design, size, color, illumination, and placement of signage is compatible in style and character with the site, any surrounding structures, and/or the district character or architectural character of the area in which it is located;
	b. The Alternative Plan proposes innovative, but appropriate, use of materials and design techniques in response to unique characteristics of the specific site, if applicable; and
	c. The anticipated signage will be consistent with approved neighborhood plans, studies, or area plans.


	G. Sequence
	01. Applications for an Alternative Plan may be filed concurrently with a Site Plan, subdivision, or other application but the Alternative Plan shall be reviewed and decided prior to consideration of a Site Plan, subdivision, or other application.
	02. In no instance shall a Sign Permit application be submitted on a lot or site proposed for development requiring Site Plan or subdivision approval until the Site Plan or subdivision approval has been made.

	H. Effect
	I. Amendment
	J. Expiration
	K. Vesting
	L. Appeal

	2.5.3. Annexation
	A. Purpose and Intent
	B. Applicability
	01. The Town may review and decide voluntary Annexation petitions from:
	a. The owners of land that is contiguous to the Town’s primary corporate limits; and
	b. The owners of land that is not contiguous to the primary corporate limits when the proposed satellite annexation complies with the following standards:
	i. The area must be so situated that the Town will be able to provide the same services as it provides within its primary corporate limits; and
	ii. The nearest point on the proposed satellite annexation is not more than three miles from the primary corporate limits of the Town; and
	iii. No portion of the land proposed for annexation is closer to the contiguous corporate limits of another municipality unless the land is subject to an approved annexation agreement between the Town and the other municipality; and
	iv. If the land proposed for annexation is part of a recorded subdivision as defined in NCGS§160D-802, all lots in the recorded subdivision are part of the annexation petition; and
	v. The area within the proposed satellite annexation, when added to the area within all other satellite annexations by the Town of Mills River, does not exceed ten percent of the area within the primary corporate limits of the Town.


	02. The Town may accept voluntary Annexation petitions from landowners of land that does not meet the criteria in sub-section (01) above, but may not decide them until the application is consistent with sub-section (01) above.

	C. Application Filing
	01. The Annexation petition shall be signed by all the owners of land proposed for annexation.
	02. An Annexation petition shall include a signed statement declaring whether or not any vested right with respect to the land subject to the petition has been established under NCGS§160D-108.
	03. The application shall identify the volunteer fire district where the land subject to the Annexation petition is located.
	04. An Annexation petition shall not require a neighborhood meeting to be conducted prior to submittal of the petition.

	D. Procedure
	01. Following receipt of an Annexation petition the Town Council shall direct the Town Clerk to investigate the sufficiency of the petition.
	02. The Town Clerk shall investigate and certify whether the petition is legally sufficient. Only legally sufficient petitions shall be considered by the Town.
	03. The Planning Director or Finance Director shall review the petition and comment on the Town’s ability to provide municipal services prior to consideration of the petition’s legal sufficiency by the Town Council.
	04. The Town shall notify the applicable fire district where the land is located.
	05. Following investigation by the Town Clerk and the Planning Director, the Town Council shall determine if the petition is legally sufficient. If the petition is determined to be legally sufficient, the Town Council shall schedule a public hearing t...
	06. The Planning Board shall not review the application.
	07. If the Annexation petition is approved, the applicant shall be responsible for preparation of a plat suitable for recording with the Register of Deeds to document the annexation.

	E. Decision
	F. Review Criteria
	01. The Annexation petition bears the signatures of all landowners within the area to be annexed;
	02. The area to be annexed can be adequately served by the same municipal services provided within the Town’s primary corporate limits;
	03. The debt obligations from serving the subject lands do not exceed the anticipated revenues to the Town;
	04. If any of the land that is the subject of an Annexation petition is also proposed for a subdivision, the entire land area occupied by the subdivision is included in the Annexation petition; and
	05. The public health, safety, and welfare of Town residents and the residents of the lands proposed for Annexation will be best served by the Annexation.

	G. Decision
	01. After the conclusion of a legislative public hearing, the Town Council shall decide the application in accordance with the standards in Section <>, Review Criteria.
	02. The decision shall be one of the following:
	a. Approval of the Annexation petition;
	b. Denial of the Annexation petition; or
	c. Remand of the Annexation petition to Town staff for further consideration.


	H. Effective Date
	01. CONTIGUOUS ANNEXATIONS
	a. Immediately; or
	b. Within 24 months of the date the Annexation ordinance was adopted.

	02. NONCONTIGUOUS OR SATELLITE ANNEXATIONS

	I. Recordation
	01. An ordinance approving a voluntary Annexation adopted by the Town, together with a plat of the annexed area, shall be promptly recorded in the office of the Register of Deeds for Henderson County where located following adoption of the Annexation.
	02. The applicant shall be responsible for preparing a plat meeting the State’s minimum requirements.
	03. The ordinance approving a voluntary Annexation adopted by the Town, together with a plat of the annexed area, shall be filed in the office of the Secretary of State within 30 days following the effective date of the annexation ordinance.

	J. Sequence
	01. In cases where land proposed for Annexation is subject to any additional development applications, the Annexation application shall be reviewed and decided prior to the decision on any other applications.
	02. The Town Council may consider the initial zoning of newly annexed land immediately or at any other time following approval of an Annexation application.
	03. Nothing shall limit the Town Council from adopting a Development Agreement that involves land that is not annexed to the Town.

	K. Effect
	01. Upon the effective date of Annexation, the land shall be subject to the debts, laws, ordinances, and regulations of the Town, and shall be entitled to the same privileges and benefits as other parts of the Town.
	02. In cases where land to be annexed is located in a volunteer fire district subject to debts, the applicant for annexation shall submit payment to the Town corresponding to the land’s proportional share of all debt obligations within the particular ...
	03. In cases where the applicant does not make payment upon annexation, the Town may require execution of a Development Agreement, or other Town-accepted process for securing the land’s pro rata share of applicable debt obligation from the applicant a...

	L. Expiration
	M. Appeal

	2.5.4. Appeal
	A. Purpose and Intent
	B. Applicability
	C. Appeals Not Regulated by this ordinance
	01. DECISIONS BY BOARD OF ADJUSTMENT
	a. Persons with standing as defined in NCGS§160D-1402(c) may appeal a decision by the Board of Adjustment to the Superior Court for Henderson County in accordance with NCGS§160D-1402.
	b. Appeal of a quasi-judicial decision shall be in the nature of certiorari and in accordance with NCGS§§160D-406, 160D-1402, and 160D-1405, as appropriate.
	c. A landowner or applicant with standing shall file a petition for review with the Clerk of Court within 30 days of the date the decision is filed in the office of the Board of Adjustment and delivered by personal delivery, electronic mail, or first-...
	d. Any other person with standing to appeal shall file a petition for review with the Clerk of Court within 30 days from receipt, by any source, actual or constructive notice of the decision being appealed.
	e. Receipt of written notice provided via first class mail in accordance with NCGS§160D-403(b) shall be deemed to be received on the third business day following deposit of the notice for mailing with the United States Postal Service.

	02. DECISIONS BY TOWN COUNCIL
	a. CHALLENGES TO OFFICIAL ZONING MAP ADOPTION OR AMENDMENT; DEVELOPMENT AGREEMENT
	i. Legislative decisions made by the Town Council pursuant to the adoption of the Official Zoning Map, amendment to the Official Zoning Map, or with respect to a Development Agreement shall be subject to review at the request of any aggrieved party by...
	ii. The challenge to the legislative decision must be filed with the Clerk of Court for the Superior Court of Henderson County where located within 60 days from the receipt of written notice or receipt from any source of constructive notice of the det...

	b. CHALLENGES TO UNIFIED DEVELOPMENT ORDINANCE TEXT ADOPTION OR AMENDMENT
	i. VALIDITY OF ACTION
	ii. PROCEDURAL FLAW


	03. ORIGINAL CIVIL ACTIONS
	a. Unconstitutional;
	b. Beyond statutory authority;
	c. Pre-empted by State law; or
	d. A taking of all property value.


	D. STANDING TO APPEAL A DECISION BY A TOWN STAFF MEMBER
	01. An ownership interest, a leasehold interest, or an interest created by easement, restriction, or covenant in the property that is the subject of the decision or Determination being appealed; or
	02. An option or contract to purchase the property that is the subject of the decision or Determination being appealed; or
	03. An applicant before the review authority whose decision is being appealed; or
	04. Any other person who will suffer special damages as the result of the decision or Determination being appealed; or
	05. An incorporated or unincorporated association to which owners or lessees of property in a designated area belong by virtue of their owning or leasing property in that area, or an association otherwise organized to protect and foster the interest o...
	06. The appellant is the Town Council of Mills River.

	E. Initiation
	01. An applicant, property owner, or other person with standing shall initiate an Appeal by filing a notice of appeal with the Planning Director within 30 days of the date they receive the written notice of decision being appealed.
	02. Receipt of written notice of decision provided via first class mail in accordance with NCGS§160D-403(b) shall be deemed to be received on the third business day following deposit of the notice for mailing with the United States Postal Service.
	03. Petitions for appeal shall specify the grounds for the Appeal.
	04. The Planning Director shall transmit to the Board of Adjustment all the papers constituting the record upon which the action being appealed was taken.

	F. Procedure
	G. Decision
	H. Review Criteria
	01. The Board of Adjustment is limited to the following decisions in considering the Appeal:
	a. Whether the review authority erred in the determination of this Ordinance; or
	b. Whether the review authority erred in determining whether a standard of this Ordinance was met.

	02. The Board of Adjustment shall not hear any evidence or make any decision based on hardships or special conditions, except as part of an application for a Water- or Zoning-Related Variance.

	I. Decision
	01. The decision shall be based on the competent, material, and substantial evidence in the record of the Appeal, as supplemented by arguments presented at the evidentiary hearing, Figure <>, Appeal Procedure, and the standards in Section <>, Review C...
	02. The decision shall be one of the following:
	a. Affirmation of the decision or determination (in whole or in part);
	b. Modification of the decision or determination (in whole or in part); or
	c. Reversal of the decision or determination (in whole or in part).

	03. Voting shall be in accordance with Section <>, Voting.
	04. If a motion to reverse or modify is not made, or a motion fails to receive a majority vote from Board of Adjustment members eligible to vote, then the Appeal shall be denied.
	05. Each decision shall be made in writing and reflect the Board of Adjustment’s determination of contested facts and their application to the standards in this Ordinance.
	06. The written decision shall be signed by the Chair or other duly authorized member of the Board of Adjustment.
	07. The decision of the Board of Adjustment shall be effective upon the filing of the written decision in the offices of the Planning Department.

	J. Effect
	01. The filling of an appeal shall stay all of the following:
	a. Any further proceedings or actions conducted by the applicant except in such cases where such stoppage would cause imminent peril to life or property as determined by the Planning Director;
	b. The application of any further remedies for violation of this Ordinance by the Town; and
	c. The accumulation of any further fees or fines associated with violation of this Ordinance.

	02. In cases where the Town official from whose decision an appeal is taken certifies to the Board of Adjustment that a stay would cause imminent peril to life or property or would seriously interfere with enforcement of this Ordinance; administrative...
	03. In the event enforcement proceedings are not stayed by an Appeal, the appellant may file a request for an expedited hearing of the appeal in accordance with NCGS§160D-405(f), and the Board of Adjustment shall conduct a meeting to hear the Appeal w...
	04. Nothing shall prevent the Board of Adjustment from staying the issuance of any final approval of development applications, including Building Permits, affected by the issue being appealed in accordance with NCGS§160D-405(f).

	K. Expiration
	L. Appeal

	2.5.5. Building Permit
	2.5.6. Certificate of Compliance
	A. Purpose and Intent
	B. Applicability
	01. Any development subject to the requirement to obtain a Certificate of Occupancy shall be subject to the requirement to obtain a Certificate of Compliance from the Town prior to issuance of the Certificate of Occupancy.
	02. A Certificate of Compliance shall be required prior to issuance of a Temporary Certificate of Occupancy.

	C. Application Filing
	D. Procedure
	E. Decision
	F. Review Criteria
	01. All relevant standards of this Ordinance;
	02. Any other applicable Town requirements;
	03. All applicable conditions of approval;
	04. The Building Permit;
	05. All applicable State Building Code or Residential Building Code requirements; and
	06. All applicable State and federal requirements.

	G. Sequence
	H. Effect
	I. Expiration
	J. Appeal

	2.5.7. Certificate of Occupancy
	2.5.8. Conditional Rezoning
	A. Purpose and Intent
	B. Applicability
	01. This procedure is solely for the establishment of a conditional zoning district designation on land within the Town’s planning jurisdiction.
	02. In no instance shall a Conventional Rezoning application be converted to a Conditional Rezoning application, nor shall a Conditional Rezoning application be converted to a Conventional Rezoning application.
	03. In no instance shall any lot or tract that is the subject of a Conditional Rezoning application also be the subject of any other rezoning application at the same time.

	C. COnditional Rezoning Types Distinguished
	01. A Type 1, Limited Conditional Rezoning application to establish a “limited” conditional zoning district, which include an applicant-sponsored reduction in the range of allowable use types but no other deviations from any required standards in this...
	02. A Type 2, Unlimited Conditional Rezoning application to establish an “unlimited” conditional zoning district, which is subject to a Concept Plan and applicant-sponsored conditions that may be more or less restrictive than other applicable Ordinanc...

	D. Application Filing
	01. All Conditional Rezoning applications shall:
	a. Be initiated and signed by all the landowner(s) of the land subject to the application;
	b. Include all applicant-proposed conditions of approval;
	c. Include a detailed written description of the range of potential principal and secondary use types, which shall be treated as a condition;
	d. Not include a Concept Plan in cases where the application is a Type 1 Conditional Rezoning application (see Section <>, Conditional Rezoning Types Distinguished);
	e. Include a Concept Plan prepared in accordance with Section <>, Concept Plans Associated with a Type 2 Conditional Rezoning, if a Type 2 Conditional Rezoning application seeking to enhance, reduce, or otherwise deviate from an applicable dimensional...
	f. Include a Traffic Impact Analysis, when required by Section <>, Traffic Impact Analysis;
	g. Identify requests for reductions from applicable standards in this Ordinance when requested and why such requests are necessary; and
	h. Provide evidence indicating the ways in which a Type 2 Conditional Rezoning seeking a reduction from standards in this Ordinance will result in development that is in closer alignment with Section <>, Purpose and Intent of Ordinance, and the Town’s...

	02. Applications complying with a Town-mandated Fee-in-Lieu or anticipated to include an applicant-requested Fee-in-Lieu shall include information mandated in Section <>, Fee-in-Lieu.
	03. Applications subject to a required neighborhood meeting shall include required information in accordance with Section <>, Neighborhood Meeting.
	04. Review of applications for a conditional rezoning on land located within a designated Voluntary Agricultural District or Enhanced Voluntary Agricultural District shall not be commenced until at least 120 days after provision of a recommendation on...

	E. Procedure
	01. The review procedure for a Conditional Rezoning shall be in accordance with Section <>, Application Summary Table, and Figure <>, Conditional Rezoning Procedure.
	02. The Technical Review Committee shall review and comment on all Concept Plans filed with a Conditional Rezoning application prior to consideration of the application by the Planning Board.

	F. Recommendation
	01. After conclusion of a public meeting, the Planning Board shall make a recommendation on the application based on its consistency with Section <>, Review Criteria.
	02. In making its recommendation, the Planning Board shall prepare a written statement regarding the application’s consistency with the Town’s adopted policy guidance.
	03. During its review, the Planning Board may suggest revisions to the application, including to proposed conditions, consistent with Section <>, Conditions of Approval. Only those revisions agreed to in writing by the applicant shall be incorporated ...

	G. Citizen Comment
	H. Application revision
	01. Changes shall be made in writing to the Planning Director; and
	02. Changes shall be signed by all landowners or their agents.

	I. Decision
	01. After the conclusion of a legislative public hearing, the Town Council shall decide the application in accordance the standards in Section <>, Review Criteria.
	02. The decision shall be one of the following:
	a. Approval of the application;
	b. Denial of the application;
	c. Approval of a revised application; or
	d. Remand of the application to the Planning Board or the Technical Review Committee for further consideration.

	03. The decision shall be based on the legislative discretion of the Town Council, taking into consideration the recommendation of the Planning Board, citizen comments, if provided, and the standards in Section <>, Review Criteria.
	04. In making its decision, the Town Council shall adopt a written statement of reasonableness and consistency with the Town’s adopted policy guidance in accordance with NCGS§160D-605.

	J. Review Criteria
	01. If the application is consistent with the applicable standards in Section <>, Conditional Zoning Districts;
	02. Whether the proposed Conditional Rezoning advances the public health, safety, or welfare;
	03. Whether and the extent to which the proposed Conditional Rezoning is appropriate for its proposed location, and is consistent with the purposes, goals, objectives, and policies of the Town’s adopted policy guidance;
	04. Whether an approval of the Conditional Rezoning is reasonable and in the public interest;
	05. Whether the mandatory time period between consideration of the application by the local Agricultural Advisory Board and the Planning Board has taken place for lots located within a Voluntary Agricultural or Enhanced Voluntary Agricultural District;
	06. Whether and the extent to which the Concept Plan associated with the Conditional Rezoning is consistent with this Ordinance; and
	07. Any other factors the Town Council may determine to be relevant.

	K. Conditions
	01. Only conditions mutually agreed to by the applicant and the Town Council may be approved as part of a Conditional Rezoning.
	02. Conditions shall be limited to those that address conformance of development and use on the site with Town regulations and adopted policy guidance and that address the impacts reasonably expected to be generated by the development or use of the si...
	03. All conditions shall comply with Section <>, Conditions of Approval.
	04. Conditions shall be in writing and may be supplemented with text, plans, or maps as permitted by this Ordinance.
	05. The Concept Plan approved as part of a Type 2 Conditional Rezoning shall be considered as a condition of approval and referenced in the Conditions of Approval associated with the application.
	06. In the case of disagreement between an applicant and the Town as to whether or not a Concept Plan or narrative includes the necessary degree of specificity or the clear intent that a depicted development configuration feature warrants treatment as...
	07. The Town Council may suggest that a condition of approval be attached to a Conditional Rezoning that permits the Town Council to initiate a Town-sponsored rezoning to revert the land that is the subject of a Conditional Rezoning approval to its pr...
	08. All applications for a Conditional Rezoning shall be supplemented with a condition of approval addressing the requirements in Section <>, Reversion.

	L. Designation
	01. The Planning Director shall cause changes to be made to the Official Zoning Map promptly after approval of a Conditional Rezoning application by the Town Council.
	02. In cases when a Conditional Rezoning application is deemed inconsistent with adopted policy guidance, but is approved by the Town Council, the future land use map shall be amended to be consistent with the approved Conditional Rezoning application...

	M. Sequence
	01. Applications for Subdivisions, Site Plans, and Zoning Compliance Permits may be submitted with a Conditional Rezoning application, but the Conditional Rezoning application establishing the conditional zoning district shall be decided first.
	02. A Concept Plan shall not substitute for a required Site Plan or Subdivision Plat, and all applications for required Site Plans or Subdivision Plats shall be reviewed separately after the Conditional Rezoning application.

	N. Effect
	01. In cases where the Town Council approves a Conditional Rezoning application deemed to be inconsistent with the Town’s adopted policy guidance, the Conditional Rezoning approval shall also have the effect of amending any applicable future land use ...
	02. Lands subject to an approved Conditional Rezoning shall be subject to all the standards, conditions, and plans approved as part of that application.
	03. Regardless of the type of Conditional Rezoning application, the development shall be subject to subsequent review and approval of a Site Plan or Subdivision Plat, as required under this Ordinance.

	O. Amendment Following Approval
	01. MINOR MODIFICATIONS
	a. Subsequent plans and permits for development may include minor modifications provided the development continues to meet the minimum requirements of this section. Minor modifications are limited to changes that have no material effect on the charact...
	b. Minor modifications shall be reviewed and decided by the Planning Director, in consultation with other appropriate Town staff.
	c. Minor modifications shall be limited to the following:
	i. Changes in phase boundaries provided the perimeter location of the development is unaffected;
	ii. Revisions to phase boundaries provided each phase is adequately served by necessary infrastructure, stormwater control measures, and open space;
	iii. Realignment of internal transportation infrastructure provided the proposed street continuation configuration of the development, or the phase is not reduced or altered in ways that reduce the degree of street continuation;
	iv. Changes to the location of entrances or driveways by 100 feet or less;
	v. Changes to the configuration of parking areas, but not the number of parking spaces and provided the parking area continues to meet Ordinance requirements for access and circulation;
	vi. Changes to the configuration of landscape yards, including types of landscaping or screening materials, provided minimum width and planting requirements continue to be met;
	vii. Changes to the proposed building elevation or facade, including materials, provided that the change retains the same general architectural character, remains consistent with the design parameters established in the original approval, and provided...
	viii. Changes to the arrangement or location of buildings provided there is no increase in the number of buildings, size, or amount of impervious surface.

	d. In no instance shall a minor modification include any changes to:
	i. The range of permitted uses;
	ii. The overall density of the development; or
	iii. Site features that require the application of professional judgment or discretion by a licensed landscape architect, architect, or professional engineer.


	02. MAJOR MODIFICATIONS
	a. Changes that materially affect the basic configuration of the development, a condition of approval, or that exceed the scope of a minor change modification are considered major modifications.
	b. Major modifications include, but are not limited to:
	i. Increases in building height;
	ii. Changes in uses;
	iii. Changes in density or intensity;
	iv. Decreases in open space;
	v. Substantial changes in the location of streets (particularly if streets are to be deleted or access points to the development moved so traffic flows both inside and outside the development are affected);
	vi. Changes to the location of entrances or driveways by more than 100 feet;
	vii. Change in the location of any public easement; and
	viii. Changes to site features that require the application of professional judgment or discretion by a licensed landscape architect, architect, or professional engineer.

	c. Major modifications must be reviewed and considered only in accordance with the procedures and standards established for the original application approval.


	P. Expiration
	01. Not applicable.
	02. In the event the development contemplated in a Conditional Rezoning application is not substantially commenced within two years from the date of the approval, the Town Council may initiate a rezoning application to return the land to its prior or ...

	Q. Reversion
	R. Vesting
	01. The establishment of a conditional zoning district shall run with the land, but a Concept Plan associated with a Conditional Rezoning application shall be subject to Section <>, Site-Specific Vesting Plan, or Section <>, Multi-phase Development Pl...
	02. Applicants seeking a longer vesting term longer than that authorized by the approval may file an application in accordance with Section <>, Vested Rights Certificate.

	S. Appeal

	2.5.9. Conservation Subdivision
	A. Purpose and Intent
	01. Conserve open land, including those areas containing prime agricultural soils, areas of steep slopes, unique and sensitive natural features such as floodplains, wetlands, river and stream corridors, areas with mature hardwood trees, and watersheds;
	02. Promote established community character particularly in areas visible from major roadways in the Town;
	03. Retain and protect existing wildlife habitat and environmental, natural, and cultural resources;
	04. Create a linked network of open lands; and
	05. Provide reasonable economic use of the land.

	B. Applicability
	01. TYPE OF DEVELOPMENT
	02. WHERE PERMITTED
	03. Relationship To Watershed Protection Overlay District

	C. Application
	D. Procedure
	E. Conservation and Development Plan
	01. STEP 1: SITE ANALYSIS MAP
	02. STEP 2: SITE INSPECTION
	a. Familiarize the staff with the existing site conditions and features of the site;
	b. Identify potential site development issues, including the best location for the development to minimize its visibility from existing neighborhoods and adjacent major roadways; and
	c. Provide an opportunity to discuss site development concepts, including the general layout of conservation areas and potential locations for proposed structures, utilities, streets, and other development features. Comments made by the staff during t...

	03. STEP 3: CONSERVATION AND DEVELOPMENT PLAN
	a. A site analysis map;
	b. A conservation and development areas map that depicts areas intended for conservation and areas intended for development; and
	c. A preliminary site improvements plan, showing proposed site development, including the approximate locations of utilities, streets, other development features, buffers (if applicable), and lot lines in the proposed development area.

	04. STEP 4: REVIEW

	F. Review Criteria
	01. LOCATION
	02. MINIMUM PROJECT SIZE
	03. REQUIRED CONSERVATION AREA
	04. MAXIMUM RESIDENTIAL DENSITY
	05. DIMENSIONAL REQUIREMENTS
	a. No lot frontage is less than 20 feet wide;
	b. Building separation between structures on different lots meets or exceeds the minimum applicable Fire Code provisions; and
	c. All structures shall comply with required setbacks from streets, wetlands/surface waters, or other protected natural areas.

	06. LAND USED FOR AGRICULTURE OR FORESTRY

	G. Ownership of Conservation Areas
	H. Sequence
	I. Effect
	01. Approval of a Conservation Subdivision permits preparation and review of the associated Preliminary Plat, but shall not authorize any other kind of development activity.
	02. Development contemplated in a Conservation Subdivision shall not be commenced until after approval of a Preliminary Plat and Construction Drawings, if applicable.

	J. Amendment
	K. Expiration
	01. An approved Conservation Subdivision shall be valid for two years from the date of approval.
	02. Once a Preliminary Plat application has been filed, the associated Conservation Subdivision approval shall be subject to the expiration provisions associated with the Preliminary Plat.

	L. Vesting
	M. Appeal

	2.5.10. Construction Drawings
	A. Purpose and Intent
	B. Applicability
	01. Any Preliminary Plat or Site Plan application that includes the installation of new or the extension of existing public infrastructure as part of the development;
	02. The construction or extension of public infrastructure without an associated subdivision or Site Plan; and
	03. Any development that includes public, community-level, or private stormwater control measures.

	C. Application
	01. Construction Drawings shall be prepared by, signed, and stamped by a professional engineer;
	02. Construction Drawings shall show both the horizontal or “plan” view of infrastructure as well as the vertical or “profile” view of infrastructure;
	03. When a Subdivision or a Site Plan is to be developed in phases, Construction Drawings shall indicate the number of phases in the plat or Site Plan, and public infrastructure shall be provided so that each lot is adequately served by public infrast...
	04. Phasing shown in Construction Drawings must match the phasing approved as part of the Preliminary Plat (if applicable). In no instance shall only a portion of a development’s phase be submitted for Construction Drawing review; and
	05. If included as part of a phased development, each phase shall be configured to be inclusive of all land area located within the particular phase(s) under review.

	D. Procedure
	E. Decision
	F. Review Criteria
	01. Construction Drawings shall be prepared by a professional engineer licensed by the State of North Carolina;
	02. The location and configuration of public infrastructure shall be substantially consistent with the Site Plan or the Preliminary Plat, including the number of any boundaries of phases;
	03. If included as part of a phased development, be configured to be inclusive of all land area located within the particular phase(s) under review;
	04. Public infrastructure elements depicted in the Construction Drawings are configured in accordance with all applicable Town and State requirements;
	05. The Construction Drawings include all design sheets necessary to determine compliance; and
	06. Copies of all required third-party agreements, permits, and approvals necessary to begin construction are included.

	G. Sequence
	01. In cases where Construction Drawings are required as part of a subdivision, applications for Construction Drawings may be filed concurrently with an application for a Preliminary Plat, but in no instance shall Construction Drawings be approved pri...
	02. In cases where Construction Drawings are required as part of a Site Plan, applications for Construction Drawings may be filed concurrently with an application for a Site Plan, but in no instance shall Construction Drawings be approved prior to app...
	03. In cases where Construction Drawings are not associated with a subdivision or Site Plan, applications for Construction Drawings should be filed prior to an application for a Building Permit, and in no instance shall a Building Permit be approved p...

	H. Effect
	I. Amendment
	J. Expiration
	01. Approval of an application for Construction Drawings shall expire and become null and void if substantial commencement is not undertaken within two years of the date of approval.
	02. Approval of an application for Construction Drawings shall expire and become null and void after substantial commencement if work is voluntarily stopped by the developer and the development fails to maintain substantial progress for a period of on...

	K. Vesting
	L. Appeal

	2.5.11. Conventional Rezoning
	A. Purpose and Intent
	B. Applicability
	C. Application
	01. Applications may be initiated by the Town Council, the Planning Board, the Planning Director, a landowner(s), authorized landowner’s agent, or a contract purchaser(s) of the land in the proposed application.
	02. In no instance shall the Town accept third-party rezoning applications submitted by persons who are not owners or agents authorized to act on behalf of landowners.
	03. Applications for a Conventional Rezoning shall not include a Concept Plan, any applicant-sponsored conditions, or a Traffic Impact Analysis since the potential use types are unknown.
	04. In cases where a Conventional Rezoning application seeks to rezone only a portion of a lot or tract, the remainder of the lot or tract shall be of a size and location that make it possible to subdivide or develop that portion of the property in ac...
	05. Applications subject to a required neighborhood meeting shall include required information in accordance with Section <>, Neighborhood Meeting.
	06. Review of applications for a conventional rezoning on land located within a designated Voluntary Agricultural District or Enhanced Voluntary Agricultural District shall not be commenced until at least 120 days after provision of a recommendation o...

	D. Procedure
	E. Recommendation
	01. After conclusion of a public meeting, the Planning Board shall make a recommendation on the application based on its consistency with Section <>, Review Criteria.
	02. In making its recommendation, the Planning Board shall prepare a written statement regarding the application’s consistency with the Town’s adopted policy guidance.

	F. Citizen Comment
	G. Application revision
	01. In no instance shall a Conventional Rezoning application be converted into a Conditional Rezoning application.
	02. Nothing shall limit the Town Council from approving a more restrictive or less intense zoning district than requested by the applicant, provided such change does not constitute a downzoning in accordance with NCGS§160D-601(d). In cases where the T...

	H. decision
	01. After the conclusion of a legislative public hearing, the Town Council shall decide the application in accordance with Section <>, Review Criteria.
	02. The decision shall be one of the following:
	a. Approval of the application;
	b. Denial of the application;
	c. Approval of a revised application; or
	d. Remand of the application to Town staff or the Planning Board for further consideration.

	03. The decision shall be based on the legislative discretion of the Town Council, taking into consideration the recommendation of the Planning Board, citizen comments, if provided, and the standards in Section <>, Review Processes.
	04. In making its decision, the Town Council shall adopt a written statement of reasonableness and consistency with the Town’s adopted policy guidance in accordance with NCGS§160D-605.

	I. Review Criteria
	01. Whether the proposed rezoning advances the public health, safety, or welfare;
	02. Whether and the extent to which the proposed rezoning is appropriate for its proposed location, and is consistent with the purposes, goals, objectives, and policies of the Town’s adopted policy guidance;
	03. Whether an approval of the rezoning is reasonable and in the public interest; and
	04. Other factors, as the Town Council may determine to be relevant.

	J. DESIGNATION
	01. The Planning Director shall make changes to the Official Zoning Map promptly after approval of a Conventional Rezoning application by the Town Council.
	02. In cases when a rezoning application is deemed inconsistent with adopted policy guidance, but is approved by the Town Council, the future land use map shall be amended with a note referencing the rezoning application approval.

	K. Sequence
	L. Effect
	01. Lands subject to an approved Conventional Rezoning application shall be subject to all the applicable standards in this Ordinance, which shall be binding and shall run with the land.
	02. Development located outside the Town’s corporate limits shall comply with all Town policies related to annexation and the extension of utilities.
	03. In cases where the Town Council approves a Conventional Rezoning application they deem to be inconsistent with the Town’s adopted policy guidance, the rezoning approval shall also have the effect of amending any applicable future land use map incl...

	M. Appeal

	2.5.12. Determination
	A. Purpose and Intent
	B. Applicability
	C. Determinations Distinguished
	01. FORMAL DETERMINATIONS
	a. Formal determinations shall be in writing and prepared in accordance with this section.
	b. Only formal determinations are subject to Appeal as an administrative decision.

	02. ADVISORY OPINIONS
	a. Any written or oral opinions that do not meet the strict requirements of this section are advisory opinions.
	b. Advisory opinions have no binding effect and are not considered formal determinations subject to Appeal.


	D. Application Filing
	E. Procedure
	F. Decision
	01. The Planning Director shall provide Determinations in accordance with Section <>, Staff Review and Action,  Section <>, Review Criteria, and Section <>, Review Processes.
	02. Prior to rendering a determination, a Town staff member may consult with the Town Attorney, other Town officials or the Town’s professional consultants.

	G. Review Criteria
	01. OFFICIAL ZONING MAP BOUNDARIES
	02. TEXT PROVISIONS AND PRIOR APPROVALS
	a. The legislative intent of the provision, as indicated by purpose statements, its context and consistency with surrounding and related provisions, and any legislative history related to its adoption;
	b. When the legislative intent of a provision is unclear, the Planning Director shall consider the clear and plain meaning of the provision’s wording, as defined by the meaning and significance given specific terms used in the provision, as establishe...
	c. The general purposes served by this Ordinance, as set forth in Section <>, Purpose and Intent of Ordinance; and
	d. Consistency with the Town’s adopted policy guidance.

	03. UNLISTED USE TYPES
	a. The function, product, or physical characteristics of the use;
	b. The impact on adjacent lands created by the use;
	c. The type, size, and nature of buildings and structures associated with the use;
	d. The type of sales (retail, wholesale), and the size and type of items sold and displayed on the premises;
	e. The types of items stored (such as vehicles, inventory, merchandise, chemicals, construction materials, scrap and junk, and raw materials including liquids and powders);
	f. The volume and type of vehicle traffic generated by the use, and the parking demands of the use;
	g. Any processing associated with the use, including assembly, manufacturing, warehousing, shipping, distribution, and whether it occurs inside or outside a building;
	h. Any dangerous, hazardous, toxic, or explosive materials associated with the use;
	i. The amount and nature of any nuisances generated on the premises, including noise, smoke, odor, glare, vibration, radiation, and fumes; and
	j. Any prior applicable determinations made by the Planning Director or decisions made by the Board of Adjustment.

	04. UNDEFINED TERMS
	a. The North Carolina General Statutes;
	b. The North Carolina Administrative Code;
	c. The State Building Code(s), or the Residential Building Code, as appropriate;
	d. Planning-related definitions in publications prepared or offered by the American Planning Association or the Urban Land Institute;
	e. The Oxford Dictionary of Construction, Surveying, and Civil Engineering;
	f. Black’s Law Dictionary; or
	g. Other professionally accepted source.

	05. VESTING STATUS
	a. The standards in Section <>, Vested Rights;
	b. The standards in NCGS§160D-108; and
	c. Prior judicial determination from comparable cases, as determined in the sole discretion of the Planning Director.


	H. Effect
	I. Appeal

	2.5.13. Development Agreement
	A. Purpose and Intent
	B. Applicability
	C. Application Filing
	D. Procedure
	E. Decision
	01. After the conclusion of a legislative public hearing, the Town Council shall decide the application in accordance with Section <>, Review Criteria.
	02. The decision shall be one of the following:
	a. Enter into the Development Agreement, as submitted;
	b. Enter into the Development Agreement, subject to changes agreed to in writing by the developer; or
	c. Not enter into the Development Agreement.

	03. The decision shall be based on the legislative discretion of the Town Council, taking into consideration the standards in Section <>, Review Processes.

	F. Review Criteria
	01. The Development Agreement shall comply with the applicable standards in NCGS§160D-1006.
	02. The development shall demonstrate the impact on existing and future provisions of capital improvements, including all of the following: transportation, potable water, sanitary sewer, solid waste, stormwater management, educational, parks and recre...
	03. The Development Agreement shall not require the Town to exercise any authority or make any commitment that is unauthorized by general or local act, or impose any unauthorized tax or fee.

	G. Sequence
	H. Annual Review
	I. Amendment
	01. A Development Agreement may be amended or canceled by mutual consent of the parties to the agreement or by their successors in interest.
	02. Consideration of a proposed amendment of a Development Agreement shall be reviewed and considered in accordance with NCGS§160D-1003 and the procedures and standards established for its original approval.

	J. Expiration
	K. Vesting
	L. Appeal

	2.5.14. Driveway Permit
	A. Purpose and Intent
	B. Applicability
	01. All lots seeking to gain vehicular access to a North Carolina Department of Transportation (NCDOT)-maintained or Town-maintained street via a driveway shall obtain a Driveway Permit in accordance with this section.
	02. Lots seeking to gain vehicular access to a private street are not required to obtain a Driveway Permit from the Town, but shall obtain a Zoning Compliance Permit (see Section <>, Zoning Compliance Permit), and provide proof of permission from the ...

	C. Application Filing
	D. Procedure
	E. Decision
	F. Review Criteria
	01. The Town Code of Ordinances or other policy documents;
	02. Any applicable requirements of this Ordinance, including but not limited to Section <>, Access and Circulation;
	03. NCDOT’s Policy on Street and Driveway Access to North Carolina Highways, if applicable; and
	04. All other standards or conditions of any prior, applicable permits, and development approvals.

	G. Sequence
	H. Inspection
	I. Amendment
	J. Expiration
	K. Vesting
	L. Appeal

	2.5.15. Exempt Subdivision
	A. Exempt Subdivisions, Generally
	01. Subdivisions exempted from this Ordinance are identified in NCGS§160D-802.
	02. The Town may not require a Final Plat for an Exempt Subdivision but the Henderson County Register of Deeds may require a Final Plat to record the division of land.
	03. Land divided as an Exempt Subdivision is subject to other requirements in this Ordinance, including but not limited to water supply watershed standards, stormwater, and the SFHA standards.

	B. Applicability
	01. Applications for review of an Exempt Subdivision are strictly voluntary and at the discretion of the landowner or subdivider.
	02. Subdivisions, including combinations or recombinations of existing lot lines, that do not meet the standards an Exempt Subdivision established in NCGS§160D-802 shall be reviewed in accordance with the appropriate subdivision review procedure in th...
	03. Applications for an Exempt Subdivision that do not comply with the applicable standards in this Ordinance shall be not be reviewed as an Exempt Subdivision, and may also require approval of a Zoning-Related Variance in accordance with Section <>, ...

	C. Application Filing
	D. Procedure
	E. Decision
	F. Review Criteria
	01. GENERALLY
	a. Includes a title block identifying the subdivision as an Exempt Subdivision, and describes what makes the subdivision exempt per NCGS§160D-802;
	b. Complies with the standards in NCGS§47-30;
	c. Is prepared, signed, and sealed by a licensed professional land surveyor;
	d. Complies with the impervious surface requirements, and the minimum buffer requirements, to the maximum extent practicable, if located within the Water Supply Watershed Protection Overlay (WSPO) District; and
	e. Includes all applicable statements and declarations in Section <>, Subdivision Certifications and Declarations.

	02. COMBINATIONS OR RECOMBINATIONS
	i. The resultant lots comply with the minimum dimensional requirements of the zoning district where located;
	ii. The total number of lots is not increased;
	iii. All the metes and bounds boundaries of the affected lots are shown;
	iv. All lot boundaries changed or eliminated by requested combination are indicated by dashed lines;
	v. Complies with the standards in NCGS§47-30;
	vi. The title block contains the word “Recombination;”
	vii. Is signed by all property owners if either the number of lots is reduced or different property owners for different lots are involved in the recombination; and
	viii. Is prepared, signed, and sealed by a licensed professional land surveyor.


	G. Appeal

	2.5.16. Family Subdivision
	A. Purpose and Intent
	B. Applicability
	01. The standards in this section shall apply to the conveyance of a single lot from one immediate family member to another immediate family member.
	02. For the purposes of this section, immediate family members shall include direct lineal descendants (children and grandchildren), direct lineal ascendants (parents and grandparents), siblings, and adopted or step-relationships.
	03. Subdivisions that include construction of new or extension of existing public utilities are Preliminary Plats (see Section <>, Preliminary Plats) regardless of the ownership, number, or size of lots created.

	C. Application Filing
	01. See Section <>, Application Filing.
	02. Lots in a Family Subdivision shall maintain a minimum lot area of one acre or less, as permitted in the zoning district where located. Nothing shall require a single lot in a Family Subdivision to maintain a minimum lot size greater than one acre,...
	03. Applications for a Family Subdivision shall not include an application fee.

	D. Procedure
	E. Decision
	F. Review Criteria
	01. All lots created from the original tract comply with the minimum dimensional standards for the zoning district where located unless exempted by NCGS§160D-903 of the North Carolina General Statutes;
	02. Each Family Subdivision lot that is created shall front a street or be served by a shared driveway located within an access easement recorded at the Henderson County Register of Deeds;
	03. Unless located in the RUM district, principal uses shall be limited to single-family detached dwellings (including manufactured housing) and customary secondary uses;
	04. The lot has been certified by a soil scientist or the Henderson County Health Department as capable of accommodating the wastewater generated from the proposed use, in cases when the lot is not served by a centralized wastewater system;
	05. The lot has been certified by the appropriate agency as served by an acceptable source of potable water;
	06. The Family Subdivision lot complies with all other applicable requirements in this Ordinance and the Mills River Town Code of Ordinances;
	07. In cases where a Family Subdivision is proposed to allow a transfer of a lot between immediate family members, proof of kinship in the form of a signed and notarized affidavit is provided that states that lots will only be transferred to immediate...
	08. If a Family Subdivision application is denied, then the reasons for denial shall be stated in writing. The applicant may revise and resubmit an application for a Family Subdivision that has been denied.

	G. Effect
	01. Approval of a Family Subdivision allows the conveyance of a lot to an immediate family member.
	02. When transferred between immediate family members, land subject to a Family Subdivision at shall be titled under the immediate family member’s name for a period of at least three years.
	03. Zoning Compliance Permits may be issued following recordation of the Family Subdivision.

	H. Recordation
	I. Expiration
	J. Appeal

	2.5.17. Fee-in-Lieu
	A. Purpose and Intent
	B. Applicability
	01. LAND DEDICATION OR EASEMENT
	a. Public street right-of-way land, including land needed for street drainage, bike lanes, on-street parking, turn lanes, and ingress or egress into a site;
	b. Park land; and
	c. Greenway, trails, or sidewalk right-of-way.

	02. PUBLIC INFRASTRUCTURE
	a. Streets, including on-street parking;
	b. Curb and gutter;
	c. Bicycle facilities; and
	d. Sidewalks, trails, or greenways.

	03. PRIVATE SITE FEATURES
	a. Required open space set-aside;
	b. Required landscaping or retention of existing trees; and
	c. Parking lot cross-access.


	C. Requests Distinguished
	01. APPLICANT-REQUESTED
	02. TOWN-MANDATED
	a. Town-mandated fee-in-lieu payments are decided by Town staff as part of a Site Plan, Subdivision, or Zoning Compliance Permit application review in accordance with the applicable standards in Section <>, Specific Application Procedures.
	b. Notification of the requirement for provision of a fee-in-lieu shall be in writing, and shall be delivered to the applicant or developer prior to the notice of decision on the associated application.
	c. Upon receipt of notification, an applicant shall provide the required fee-in-lieu in accordance with Section <>, Acceptance of Fee-in-Lieu, or the applicant may appeal the decision in accordance with Section <>, Appeal.


	D. Application Filing
	01. See Section <>, Application Filing.
	02. Applicant-requested fee-in-lieu proposals shall be made in writing and shall identify the following:
	a. The purpose(s) for the fee-in-lieu;
	b. The rationale for why a fee-in-lieu is in closer alignment with the purpose and intent of this Ordinance;
	c. The items or site features being replaced by the proposed fee-in-lieu;
	d. The amount of the proposed fee-in-lieu; and
	e. How the fee amount was determined.

	03. The Town will notify the applicant of its preference regarding payment of a fee-in-lieu during initial review of the application or preparation of the staff report.

	E. Procedure
	F. Decision
	01. The Review Authority deciding the associated application shall make a decision as to whether the Town will accept or mandate a fee-in-lieu, and if fee-in-lieu is acceptable in accordance with , Section <>, Review Criteria, and Section <>, Review P...
	02. In cases where the fee-in-lieu application is filed after a related development application or is not associated with another development application, the fee-in-lieu application shall be decided by the Planning Director in accordance with Section...

	G. Review Criteria
	01. GENERALLY
	a. Approval of the fee-in-lieu proposal will not negatively impact public health or safety; and
	b. Approval of the fee-in-lieu proposal does not interfere with Town’s ability to serve landowners and residents;
	c. The proposal is consistent with necessary amount of funding; and
	d. The proposal meets any specialized criteria listed below, as appropriate.

	02. PARK LAND
	a. There is sufficient public park land in reasonable proximity to the proposed development based on a review of the Town’s adopted policy guidance and information from Town staff;
	b. Private common open space resources provided on the subject site will be available for public use and will mitigate park land needs created by the proposed development;
	c. Collected funds could be utilized to further improve an existing park facility at a more reasonable cost to the Town;
	d. The topography or other natural conditions of the site do not provide adequate opportunities for on-site recreation and park areas;
	e. The amount of park land to be dedicated is too small to provide adequate recreation and park opportunities or to be efficiently maintained;
	f. The intended location of the park land is too far from existing recreation and park areas to be efficiently maintained; or
	g. Adequate access is not available to the proposed park land.

	03. GREENWAYS OR TRAILS
	a. The greenway or trail is identified in the Town’s adopted policy guidance;
	b. The conditions on the land make installation or operation of a greenway or trail segment impossible or cost prohibitive for the Town;
	c. The potential for the connection of a proposed greenway segment to the Town’s greenway or trail network is unlikely within the foreseeable future, in the opinion of Town staff; or
	d. There are suitable alternatives in close proximity to the proposed site.

	04. SIDEWALKS AND Trails
	a. The potential for the connection of a proposed sidewalk or trail segment to the Town’s pedestrian network is unlikely within the foreseeable future, in the opinion of Town staff; or
	b. There are suitable alternatives to a sidewalk or trail, in close proximity to the proposed site.

	05.  OPEN SPACE SET-ASIDE
	a. Other open space and recreation resources are in close proximity to the proposed site; or
	b. The amount of open space set-aside required is unfeasible to provide.

	06.  OTHER CRITERIA
	a. When, in the sole opinion of the Planning Director, the decision on a fee-in-lieu requires consideration of additional or different criteria, the Planning Director shall identify those criteria and describe how the proposal does or does not address...
	b. The applicant shall have sufficient opportunity to describe how the proposal meets those criteria prior to a decision on the fee-in-lieu application.


	H. Determination of Fee
	01. LAND
	a. The fee-in-lieu shall be calculated based upon the assessed value of the lot multiplied by the percentage of the lot’s total acreage required for dedication or reservation.
	b. The land’s current assessed value shall be as determined by the Henderson County Tax Assessor or a Town-approved appraisal by a certified North Carolina appraiser.

	02. INFRASTRUCTURE
	a. The amount of fee-in-lieu for infrastructure shall be based on the required improvements for the development.
	b. The amount of fee-in-lieu shall be based on an itemized estimate by a professional engineer.
	c. The estimate shall include 125 percent of the cost of all materials and labor based on current unit prices.
	d. Nothing shall prevent the Planning Director, as appropriate, from acquiring an additional estimate for the same infrastructure from another licensed professional.
	e. The Planning Director, as appropriate, in their discretion, may select the estimate that will form the basis for the fee-in-lieu payment.


	I. Acceptance of Fee-in-Lieu
	01. All fees collected by the Town pursuant to this section shall be deposited in the Town’s revolving fund for purchase of recreation land, installation of vegetation, provision of parking facilities, or installation of required infrastructure.
	02. Use of funds collected in accordance with this section shall only take place in the general vicinity of where funds are collected unless a centralized location is determined to be more appropriate, and may only be used for the purchase of in-kind ...
	03. The Planning Director or other designated Town official shall maintain records of the amounts collected, the timing, and the location, which shall be used by the Town as part of its capital facilities program.

	J. Sequence
	01. Applications for payment of fee-in-lieu may be submitted with the associated development application or at any time prior to issuance of a Certificate of Compliance or other final approval.
	02. In cases where a fee-in-lieu is requested by the applicant and approved by the Town, the payment shall take place prior to recordation of a Final Plat or approval of the Construction Drawing phase of a Site Plan.
	03. In cases where a fee-in-lieu is mandated by the Town, the payment shall take place prior to the approval of a final Certificate of Compliance or other final approval.

	K. Effect
	L. Appeal

	2.5.18. Final Plat (Major Subdivision)
	A. Purpose and Intent
	B. Applicability
	01. Final Plats shall be submitted for every Preliminary Plat.
	02. In cases where a subdivision has multiple phases, each phase must be depicted on its own Final Plat though there is no limitation on including two or more different phases on the same Final Plat.

	C. Application Filing
	01. See Section <>, Application Filing.
	02. A Final Plat shall be prepared by a professional land surveyor licensed to practice in North Carolina.

	D. Procedure
	E. Decision
	F. Review Criteria
	01. The Final Plat is on a sheet or sheets suitable for recording with the Henderson County Register of Deeds, or is in a digital format;
	02. The Final Plat is prepared and sealed by a professional land surveyor licensed to practice in North Carolina;
	03. The Final Plat complies with the standards in NCGS§47-30;
	04. The Final Plat includes all required certifications and declarations identified in Section <>, Subdivision Certificates and Declarations;
	05. All required infrastructure improvements (e.g., streets, sewer lines, water lines, drainage, etc.) depicted on the Construction Drawings are installed, inspected, and accepted by the respective public agency (NCDOT, etc.), or are subject to a Perf...
	06. In cases where the subdivision is served by a public potable water system, and the Final Plat includes lots intended for residential occupancy, functional fire protection shall be in place;
	07. All required easements and rights-of-way are properly depicted on the Final Plat;
	08. If no public wastewater service is associated with the subdivision, all lots have been certified by the Henderson County Health Department (as appropriate) as capable of accommodating the wastewater generated from the proposed use;
	09. The Final Plat is in substantial conformance with the associated Preliminary Plat(s);
	10. The applicant has secured all required State, federal, and other applicable County permit approvals; and
	11. The Final Plat complies with all standards and conditions of any applicable permits and development approvals and requirements in this Ordinance and Town policy.

	G. Recordation
	01. GENERAL
	a. Once a Final Plat is approved, a signed statement by the Planning Director shall be entered on the face of the Final Plat. The Final Plat may not be recorded without this and all other required certifications.
	b. Following Final Plat certification, the applicant, or the Town staff, as appropriate, shall record the Final Plat and all associated protective covenants and deed restrictions in the office of the Henderson County Register of Deeds. Failure to reco...
	c. In cases where the applicant records the Final Plat, the applicant shall be responsible for delivering a digital copy of the recorded Final Plat to the Planning Department. Failure to deliver the digital copy in accordance with Section <>, Expirati...

	02. RESIDENTIAL
	a. A Final Plat may not be recorded until after public infrastructure has been accepted by the appropriate public agency;
	b. Functional fire protection has been installed, if the subdivision is served by a public potable water system; and
	c. All Performance Guarantees, if proposed, have been provided in accordance with Section <>, Performance Guarantee.

	03. NON-RESIDENTIAL

	H. Acceptance of Public Infrastructure
	01. Approval and recordation of a Final Plat constitutes an offer of dedication by the owner of the right-of-way of each public street and any other public infrastructure shown on the Plat.
	02. Approval of the Final Plat does not constitute acceptance for maintenance responsibility of any improvements within a right-of-way or easement and the Town assumes no responsibility to open, operate, repair, or maintain any improvements.
	03. Improvements within rights-of-way or easements, such as, drainage facilities, trails, or sidewalks may be accepted for maintenance by the Town, when deemed appropriate, in the Town’s sole discretion.
	04. A Final Plat shall not be recorded until public water and sewer service is accepted and in service, if lots in the subdivision are served by public water and sewer service.

	I. Effect
	01. Approval of a Final Plat allows the sale or conveyance of lots within the subdivision following recordation in the office of the Henderson County Register of Deeds.
	02. Zoning Compliance Permits may be issued following recordation of the Final Plat.

	J. Amendment
	K. Expiration
	01. A Final Plat shall be null and void unless it is recorded in the office of the Henderson County Register of Deeds within 60 days of approval.
	02. If a Final Plat is not recorded within two years of the associated Preliminary Plat approval, or if there is a lapse of more than four years between the recording of different sections or phases, then the Preliminary Plat shall expire. In such cas...
	03. An expired Preliminary Plat may be resubmitted in accordance with Section <>, Preliminary Plat.

	L. Vesting
	M. Appeal

	2.5.19. Limited Subdivision
	A. Purpose and Intent
	B. Applicability
	01. The standards in this section shall apply to divisions of land meeting all the following criteria:
	a. The proposed division of land is not exempted from the subdivision standards of this Ordinance in accordance with NCGS§160D-802;
	b. The proposed subdivision is not a Family Subdivision (see Section <>, Family Subdivision);
	c. The proposed division will not result in more than three lots (including any residual, remaining, or “parent” parcel), with each lot meeting or exceeding the applicable dimensional requirements of the zoning district where located;
	d. The area of land subject to the division shall be comprised of at least five acres under common ownership;
	e. No land included in a limited subdivision application shall have been the subject of a Limited Subdivision application approval within the preceding ten years;
	f. No extension of public infrastructure (streets, water, or sewer) is proposed; and
	g. A proposed permanent means of ingress and egress to each lot is recorded.

	02. Divisions of land not meeting all these standards shall be reviewed as a Minor Subdivision or Preliminary Plat, as appropriate.

	C. Application Filing
	01. See Section <>, Application Filing.
	02. Applications for a Limited Subdivision shall include a plat document prepared by a professional land surveyor licensed to practice in North Carolina.
	03. Applications for a Limited Subdivision served by on-site wastewater systems shall include an evaluation from a licensed soil scientist or from the Henderson County health department indicating that an on-site wastewater system may be used on each ...

	D. Procedure
	E. Decision
	F. Review Criteria
	01. Is on a sheet or sheets suitable for recording with the Henderson County Register of Deeds, or is in a digital format;
	02. Is prepared and sealed by a professional land surveyor licensed to practice in North Carolina;
	03. Complies with all applicable standards in this Ordinance and NCGS§47-30;
	04. Complies with all applicable water supply watershed protection provisions, if located within the Water Supply Watershed Protection Overlay (WSPO) District;
	05. Includes all required certifications and declarations identified in Section <>, Subdivision Certifications and Declarations;
	06. The applicant has secured all required State and federal permit approvals;
	07. All lots have been certified by a soil scientist or the Henderson County Health Department as capable of accommodating the wastewater generated from the proposed use, if served by an on-site wastewater system;
	08. All lots comply with the applicable dimensional requirements for the zoning district and overlay zoning district standards where located;
	09. No drainage or utility easements will be required to serve any interior lots;
	10. All lots are served by a depicted permanent means of ingress and egress; and
	11. Do not include any lots recorded as part of a Limited Subdivision within the preceding ten years.

	G. Recordation
	01. Once a Limited Subdivision is approved, a signed statement by the Planning Director shall be entered on the face of the plat. The plat may not be recorded without this and all other required certifications.
	02. Following certification, the subdivider shall record the plat and any associated protective covenants and deed restrictions in the office of the Henderson County Register of Deeds. Failure to record the plat in accordance with Section <>, Expirati...
	03. Land may not be conveyed, or construction started until the Final Plat is recorded.

	H. Sequence
	I. Effect
	01. Approval of the Limited Subdivision allows the sale or conveyance of lots within the subdivision.
	02. Zoning Compliance Permits may be issued following the recording of the plat.
	03. All lots recorded as part of a Limited Subdivision shall not be further subdivided as a Limited Subdivision for a period of ten years.

	J. Expiration
	K. Vesting
	L. Appeal

	2.5.20. Minor Subdivision
	A. Purpose and Intent
	B. Applicability
	01. Divisions of land that include up to eight lots (including the parent parcel) with no new, or extension of, public infrastructure (streets, sewer, water, etc.) shall be reviewed in accordance with the standards in this section.
	02. No lot within a Minor Subdivision (including the parent parcel) shall be the subject of another Minor Subdivision application for a period of ten years from the date the initial Minor Subdivision is recorded.

	C. Application Filing
	01. See Section <>, Application Filing.
	02. Applications for a Minor Subdivision shall include a plat prepared by a registered land surveyor or professional engineer licensed to practice in North Carolina.
	03. The application shall include a Traffic Impact Analysis, when required by Section <>, Traffic Impact Analysis.
	04. Applications for a Minor Subdivision served by on-site wastewater systems shall include an evaluation from a soil scientist or the Henderson County Health Department indicating that an on-site wastewater system may be used on each lot included in ...
	05. Applications complying with a Town-mandated Fee-in-Lieu or anticipated to include an applicant-requested Fee-in-Lieu shall include information mandated in Section <>, Fee-in-Lieu.

	D. Procedure
	E. Decision
	F. Review Criteria
	01. GENERALLY
	a. The Minor Subdivision plat is on a sheet or sheets suitable for recording with the Henderson County Register of Deeds;
	b. The Minor Subdivision plat is prepared and sealed by a licensed professional land surveyor or licensed professional engineer;
	c.  The Minor Subdivision plat complies with all applicable standards in this Ordinance and NCGS§47-30;
	d. The Minor Subdivision plat includes all required certifications and declarations in Section <>, Subdivision Certifications and Declarations;
	e. The applicant has secured all required State and federal permit approvals;
	f. All lots have been certified by a soil scientist or the Henderson County Health Department as capable of accommodating the wastewater generated from the proposed use, if served by an onsite wastewater system;
	g. No drainage or utility easements will be required to serve any interior lots;
	h. All lots will have frontage on existing approved streets or qualify for ingress and egress via a shared driveway (see Section <>, Shared Driveways);
	i. All lots in the Minor Subdivision comply with the applicable dimensional requirements for the zoning district where located, or a subject to an Administrative Adjustment (see Section <>, Administrative Adjustment), or Zoning-Related Variance (see S...
	j. The development complies with all applicable overlay zoning district standards in Section <>, Districts: Overlay.


	G. Recordation
	01. Once a Minor Subdivision plat is approved, a signed statement by the Planning Director shall be entered on the face of the plat.  The plat may not be recorded without this and all other required certifications.
	02. Following certification, the subdivider shall record the plat in the Henderson County Register of Deeds office.
	03. Failure to record the plat in accordance with Section <>, Expiration, shall render the plat null and void.
	04. Land may not be conveyed, or construction started until the Minor Subdivision is recorded.

	H. Limit on SUCCESSIVE Minor Subdivisions
	I. Sequence
	J. Effect
	01. Approval of the Minor Subdivision plat allows the sale or conveyance of lots within the subdivision.
	02. Building Permits may be issued following the recordation of the Minor Subdivision plat.

	K. Expiration
	L. Vesting
	M. Appeal

	2.5.21. Nonconforming Authorization
	A. Purpose and Intent
	01. The Nonconforming Authorization procedure is a means for a landowner to request the Town authorize existing development in the Town to become or to remain nonconforming with respect to this Ordinance following a proposed alteration to the existing...
	02. Applicants proposing development that does not fully compliance with all applicable requirements of this Ordinance may instead choose to seek approval of an Administrative Adjustment, Alternative Plan, Conditional Rezoning, Development Agreement, ...

	B. Applicability
	01. Applications for a Nonconforming Authorization may be submitted by landowners owning land with lawful, existing development that, following subsequent development or alteration, will likely fail to comply with all applicable requirements in this O...
	02. In cases where subsequent development or alteration of existing development will fail to reach full compliance with all applicable standards of this Ordinance, an applicant may seek relief from the applicable standards in accordance with the metho...
	03. In no instance shall a Nonconforming Authorization application be submitted in order to allow the establishment of a principal or secondary use that is prohibited in the zoning district where located.
	04. In cases where land or existing development is already subject to a Nonconforming Authorization any further development or alteration shall require full compliance with the standards in this Ordinance, approval of an authorized incentive or altern...

	C. Application
	01. See Section <>, Application Filing.
	02. An application for a Nonconforming Authorization shall be accompanied by a Statement of Consent signed by all owners of record that indicates the landowner’s consent for the land and development in question to become nonconforming with respect to ...
	03. Applications for a Nonconforming Authorization shall not filed unless or until a pre-application conference (see Section <>, Pre-Application Conference) has been conducted.

	D. Procedure
	E. Recommendation
	F. Decision
	01. After the conclusion of a legislative public hearing, the Town Council shall decide the application in accordance with Section <>, Review Criteria.
	02. The decision shall be one of the following:
	a. Approval of the application;
	b. Denial of the application; or
	c. Remand of the application to Town staff or the Planning Board for further consideration.

	03. The decision shall be based on the legislative discretion of the Town Council, taking into consideration the recommendation of the Planning Board and the standards in Section <>, Review Processes.

	G. Review Criteria
	01. Full compliance with all applicable standards in this Ordinance is impractical or impossible due to physical conditions or some other aspect not easily addressed by the applicant;
	02. The nonconforming outcome of the proposed alteration can not adequately or appropriately be addressed by one of the other alternatives already available in Section <>, Incentives and Alternatives;
	03. The proposed alteration does not meet standards for a hardship associated with a Variance;
	04. The site or development is not already subject to an approved Conditional Rezoning;
	05. The request will not result in the establishment of a principal or secondary use that is prohibited in the zoning district where located;
	06. The request for nonconforming authorization includes consent to become nonconforming from all affected landowners;
	07. The proposed change will result in development that is in harmony with its immediate surroundings, and is not likely to pose a risk to public safety or negative impact upon adjacent property values;
	08. The configuration of the proposed change is as close to full compliance with this Ordinance as is possible, in the sole opinion of the Town Council; and
	09. The applicant has demonstrated, to the satisfaction of the Town Council, that any potential negative impacts resulting from approval of the Nonconforming Authorization, if any, have been mitigated to the maximum extent practicable.

	H. Recordation Required
	01. The Planning Director shall make changes to the Official Zoning Map promptly after approval of a Conventional Rezoning application by the Town Council.
	02. In cases when a rezoning application is deemed inconsistent with adopted policy guidance, but is approved by the Town Council, the future land use map shall be amended with a note referencing the rezoning application approval.

	I. Sequence
	J. Effect
	K. Appeal

	2.5.22. Performance Guarantee
	A. Purpose and Intent
	01. These standards create the additional flexibility necessary for lots in a subdivision to be conveyed or for issuance of a Certificate of Occupancy prior to completion of all required infrastructure or site improvements, subject to the prior approv...
	02. These provisions ensure that funds are available for the Town’s use to complete required public infrastructure or private site features in the event an applicant is unable to do so.

	B. Eligible Features
	01. Performance Guarantees shall be configured and managed in accordance with the standards in this section. Acceptance of a Performance Guarantee is in the sole discretion of the Town, which is under no obligation to accept a request for or approve a...
	02. Requests for submittal of a Performance Guarantee instead of completion in advance of Final Plat approval or Certificate of Occupancy issuance may be filed with the Town for any of the following public infrastructure elements or private site featu...
	a. Sidewalks, trails, and greenways;
	b. The final lift of asphalt on a public street;
	c. Street lights and on-site exterior lighting;
	d. Active and passive recreation features or gathering areas located within open space set-aside; or
	e. Placement or replacement of required vegetation and landscaping, except when required as part of erosion control measures.


	C. INEligible Facilities
	01. RESIDENTIAL DEVELOPMENT
	a. Functional fire protection infrastructure in subdivisions served by a public potable water system;
	b. The base and initial courses of asphalt on a street;
	c. Street signs;
	d. Required stormwater control measures; and
	e. Land disturbance features related to sedimentation or erosion control.

	02. NON-RESIDENTIAL DEVELOPMENT
	a. Street signs;
	b. Required stormwater control measures; and
	c. Land disturbance features related to sedimentation or erosion control.


	D. Application Filing
	01. See Section <>, Application Filing.
	02. An application for a Performance Guarantee may be filed concurrently or subsequent to an application that establishes development subject to a Performance Guarantee.
	03. Performance Guarantees mandated by the town do not require filing of an application.

	E. Form of Guarantee
	01. The form of a Performance Guarantee shall take one of the following forms, at the sole discretion of the applicant:
	a. A surety bond issued by a firm licensed to operate in the State of North Carolina;
	b. A letter of credit issued by a financial institution licensed to operate in the State of North Carolina;
	c. Cash or certified check; or
	d. Another form of guarantee that provides equivalent security to the forms listed above, as determined by the Town.

	02. In cases where more than one facility or site feature is requested to be subject to a Performance Guarantee, the applicant may provide a single, consolidated Performance Guarantee for all facilities or site features. In no instance shall Performan...
	03. If cash or other instrument is deposited in escrow with a financial institution, an agreement between the financial institution and the developer shall be filed with the Town guaranteeing the following:
	a. That the escrow account shall be held in trust until released by the Town and may not be used or pledged by the developer for any other matter during the term of the escrow;
	b. That in case of a failure on the part of the developer to complete or repair the improvements, the financial institution shall, upon notification by the Town, immediately pay the funds deemed necessary by the Town to complete or repair the improvem...
	c. The financial institution holding the cash or other instrument shall indicate to the Town its notification requirements for release or payment of funds.


	F. Procedure
	G. Decision
	H. Review Criteria
	01. An application for a Performance Guarantee shall include a map or plan showing the infrastructure and site improvements to be subject to a Performance Guarantee, and may be approved subject to the following:
	a. The request is for an eligible facility or site feature;
	b. The request is in the form and the amount required;
	c. The term of the guarantee is for the minimum period of time necessary; and
	d.  The application complies with this section, Section <>, Purpose and Intent of Ordinance, and the Town’s applicable Adopted Policy Guidance.

	02. The Performance Guarantee shall be conditioned on the performance of all work necessary to complete the installation of the required improvements within the term of the guarantee.

	I. Amount
	01. Generally
	a. The amount of the performance guarantee shall be 125 percent of the reasonably estimated cost of completion (including mobilization costs) at the time the Performance Guarantee is issued.
	b. The Town may determine the amount of the Performance Guarantee or use a cost estimate determined by the applicant.
	c. The reasonably estimated cost of completion shall include 100 percent of the costs for labor and materials necessary for completion of the required improvements. Where applicable, the costs shall be based on unit pricing.
	d. The additional 25 percent includes inflation and all costs of administration regardless of how such fees or charges are denominated.

	02. Estimated Costs
	03. Extension
	04. Renewal

	J. Sequence
	01. Performance Guarantee applications may be filed along with or subsequent to any application for a subdivision, Site Plan, Special Use Permit, Building Permit, or Zoning Compliance Permit, as appropriate.
	02. Development subject to a Performance Guarantee shall not receive a Certificate of Occupancy or other final approval until all public infrastructure and private site features subject to a Performance Guarantee have been installed, inspected, and ac...

	K. AS -Builts Required
	01. PUBLIC IMPROVEMENTS
	02. INSPECTION REQUIRED

	L. Maintenance Warranty
	01. MAINTENANCE OF STREETS UNTIL ACCEPTANCE
	02. Maintenance of Stormwater Control Measures

	M. Maximum Term
	N. Inspection
	O. Expiration
	01. The applicant shall demonstrate good faith towards the completion of public infrastructure or private site features subject to a Performance Guarantee. In the event the aspects subject to a guarantee are not completed prior to the expiration of th...
	02. In the event an application for renewal of a Performance Guarantee has been filed with the Town prior to expiration of an existing guarantee, the Town shall delay the provision of notice of failure to install or complete improvements in accordance...

	P. Forfeiture
	01. NOTICE OF FAILURE TO INSTALL OR COMPLETE IMPROVEMENTS
	02. TOWN COMPLETION OF IMPROVEMENTS
	a. After the 30-day notice period expires, the Town may draw on the guarantee and use the funds to perform the work necessary to complete installation of the guaranteed improvements.
	b. After completing such work, the Town shall provide a complete accounting of the expenditures to the owner or developer.
	c. In the event of a default triggering the use of the performance guarantee, the Town shall return any of the unused deposited cash funds or other security.


	Q. Release or Reduction
	01. RELEASE OR REDUCTION REQUESTED
	a. The owner or developer has submitted a written request to the Town for a release or reduction of the Performance Guarantee that includes certification by a professional engineer or contractor, whichever is appropriate, that installation of the guar...
	b. Town staff has performed an inspection of the improvements and certified in writing that installation of the guaranteed improvements is completed in accordance with approved plans and specifications;
	c. No release or reduction in Performance Guarantee amounts will be considered until more than 25 percent of the work is in place and approved; and
	d. Release of a performance guarantee shall take place no more than 30 days after the completion and/or acceptance of the guaranteed improvements by the Town has taken place.

	02. ACCEPTANCE SHALL BE DOCUMENTED
	03. IMPROPER RELEASE OF PERFORMANCE GUARANTEE

	R. Appeal

	2.5.23. Preliminary Plat (Major Subdivision)
	A. Purpose and Intent
	01. Orderly growth and development;
	02. Protect the Town’s established rural character by screening new development from view;
	03. Protect existing farming operations from adjacent incompatible residential development;
	04. Coordination of transportation and utility networks;
	05. Preservation of open space for purposes of recreation or natural resource protection;
	06. Protection from flooding, damaging sedimentation, and decreased surface water quality; and
	07. Distribution of population in ways that supports infrastructure investment and diminishes the impact of traffic and overcrowding.

	B. Applicability
	C. Application Filing
	01. See Section <>, Application Filing.
	02. A Preliminary Plat shall be prepared by a licensed professional surveyor, registered professional landscape architect, or licensed professional engineer.
	03. When a subdivision is to be developed in phases, a master plan shall be submitted for the entire development and a Preliminary Plat shall be submitted for each phase, though there is no limitation on the number of phases that may be included in a ...
	04. The application shall include a Traffic Impact Analysis, as appropriate, when required by Section <>, Traffic Impact Analysis.
	05. In cases where lots in the subdivision will utilize on-site wastewater, the subdivider shall provide a report from a licensed soil scientist in the form of a letter, signed and dated, that describes the possibilities of lot sizes the site can supp...
	06. Subdivisions seeking to utilize public sewer shall include a wastewater availability request completed in accordance with all Town requirements.
	07. Subdivisions seeking to utilize public potable water shall include a potable water availability request completed in accordance with all Town requirements.
	08. Applications complying with a Town-mandated Fee-in-Lieu or anticipated to include an applicant-requested Fee-in-Lieu shall include information mandated in Section <>, Fee-in-Lieu.

	D. Procedure
	E. Decision
	F. Review Criteria
	01. The Preliminary Plat is prepared and sealed by a professional land surveyor or professional engineer, licensed to practice in North Carolina;
	02. The Preliminary Plat includes all applicable certifications and declarations in Section <>, Subdivision Certifications and Declarations;
	03. All lots have been certified by soil scientist or the Henderson County Health Department as capable of accommodating the wastewater generated from the proposed use, in cases when the lot(s) are served by on-site wastewater systems;
	04. All lots have been certified by soil scientist or the Henderson County Health Department as capable of accommodating the potable water needed by the proposed use, in cases when the lot(s) are served by on-site private wells;
	05. The lots shown on the Preliminary Plat are in conformance with all applicable requirements in the zoning district and overlay district standards where located;
	06. The Preliminary Plat complies with all standards and conditions of any applicable Concept Plans, permits and development approvals from outside agencies, utilities, volunteer fire departments, and any other applicable agency or service provider;
	07. Documentation has been provided that all street names have been accepted by the County; and
	08. The Preliminary Plat complies with all other applicable requirements in this Ordinance and Town policy.

	G. Effect
	01. Approval of a Preliminary Plat does not constitute the approval for recording a subdivision with the Register of Deeds, or approval for the conveyance of lots, but nothing shall prohibit the landowner or the subdivider, as appropriate, from enteri...
	02. In cases where the Preliminary Plat and the Construction Drawings review are conducted separately, approval of a Preliminary Plat authorizes the subdivider to submit Construction Drawings for the installation of public infrastructure in accordance...

	H. Development Phasing
	01. Phased development shall comply with Section <>, Phased Development.
	02. The Preliminary Plat may depict one or more phases of the development.
	03. Construction Drawings and Final Plats may be prepared by phase and there is no limitation on including two or more phases on the same set of Construction Drawings or Final Plat provided that the phasing submitted must match the phasing approved as...

	I. Amendment
	J. Expiration
	01. An approved Preliminary Plat shall be valid for two years from the date of its approval.
	02. Failure to submit an application for Construction Drawings or a Final Plat for the phase of the land subject to the Preliminary Plat within two years of its approval shall render the Preliminary Plat null and void.

	K. Vesting
	01. See Section <>, Site-Specific Vesting Plan. Applicants seeking a longer vesting term may file an application in accordance with Section <>, Vested Rights Certificate.
	02. In cases where the proposed subdivision has multiple phases, vesting shall be in accordance with Section <>, Multi-Phase Development Plan.

	L. Appeal

	2.5.24. Sign Permit
	A. Purpose and Intent
	B. Applicability
	01. All signs except those exempted from the sign regulations in Section <>, Exemptions, shall obtain a Sign Permit in accordance with this section before being erected, replaced, relocated, or altered.
	02. Alterations limited to sign copy on a lawfully-established sign shall not require approval of a Sign Permit.
	03. Temporary signage shall be reviewed in accordance with these standards.
	04. Establishment of new outdoor advertising after (insert the effective date of this Ordinance), shall be prohibited. Changes to existing outdoor advertising shall only be considered in accordance with Section <>, Special Use Permit.
	05. Establishment of new electronic message boards after (insert the effective date of this Ordinance), shall be prohibited, unless exempted from these standards.
	06. Establishment of new development comprised of two or more principal buildings on one or more lots are encouraged to configure signage in accordance with a Uniform Sign Plan as a part of a Sign Permit application.  Only those developments with two ...
	07. Applicants seeking to deviate from otherwise applicable signage provisions may request consideration of deviations in accordance with Section <>, Alternative Plan.

	C. Application Filing
	01. See Section <>, Application Filing.
	02. Applications for signage shall indicate if the proposed signage is permanent or temporary.

	D. Procedure
	E. Decision
	F. Review Criteria
	01. GENERALLY
	a. The standards in Section <>, Signage;
	b. The sign is located on the same lot or site as the business, product, or service being advertised;
	c. The North Carolina State Building Code, including requirements for electrical service, if applicable;
	d. All standards or conditions of any prior applicable permits and developments approvals; and
	e. All other applicable requirements of this Ordinance.

	02. UNIFORM SIGN PLANS
	a. A Uniform Sign Plan shall include measured drawings and details about the parameters of signage permitted by the Plan;
	b. If the total amount of allowable signage in the development will be apportioned in a manner that deviates from the standards in Section <>, Signage, and if so, how the signage will be apportioned;
	c. The maximum sign sizes by sign type, and by building type, if different;
	d. The rules for signage placement on multi-tenant buildings;
	e. The range of proposed unifying elements for signage in the development, including but not limited to style, illumination, color, material;
	f. Any sight distance triangles on the site; and
	g. Any additional information identified by the Planning Director as necessary to determine compliance with this Ordinance.


	G. INspection Required
	H. Sequence
	01. In cases when a Sign Permit application is associated with a Site Plan or subdivision, the Sign Permit application shall not be submitted until after the Site Plan or subdivision has been approved.
	02. An application for a Sign Permit may be submitted with a request for consideration of an Alternative Plan, but the Alternative Plan request shall be decided prior to the Sign Permit.

	I. Effect
	01. SIGN PERMIT
	02. UNIFORM SIGN PLAN
	a. Development subject to a Uniform Sign Plan shall require all owners, tenants, sub-tenants, and individual use types within the development to comply with the approved Uniform Sign Plan.
	b. No permanent signage shall be erected, altered, or maintained except in accordance with the approved Uniform Sign Plan.
	c. In cases where a Uniform Sign Plan is more restrictive than the standards in Section <>, Signage, the standards in the Uniform Sign Plan shall control.


	J. Amendment
	K. Expiration
	L. Vesting
	M. Appeal

	2.5.25. Site Plan
	A. Purpose and Intent
	01. Verify that proposed development meets all applicable standards of this Ordinance and other applicable regulations;
	02. Promote orderly, safe, and efficient development through coordinated review of site design, access, circulation, utilities, landscaping, parking, signage, and related site features;
	03. Ensure that development is compatible with adjacent properties and public rights-of-way, while respecting existing community character;
	04. Facilitate predictable, timely, and transparent review of development proposals through an administrative process;
	05. Identify and address technical or design issues to reduce conflicts, delays, and unnecessary expenditures; and
	06. Provide a clear basis for approval, approval subject to additional comments, or denial based on objective standards.

	B. Applicability
	01. Any development involving construction, moving, or alteration of a building or habitable structure;
	02. Any development that results in the increase in the amount of impervious surface on a lot;
	03. Any development that changes the vehicular access to or internal circulation on a lot; or
	04. Any development subject to a Concept Plan.

	C. Exemptions
	01. The following forms of development are exempted from Site Plan review, but remain subject to the applicable standards in this Ordinance:
	a. Construction of one single-family detached dwelling on an individual lot that does not include changes to or extension of public infrastructure;
	b. Placement of one manufactured or mobile home on its own lot in a zoning district permitting such uses that does not include changes to or extension of public infrastructure;
	c. Establishment of a secondary use in an existing structure, a new secondary structure(s); or an additional secondary use;
	d. Interior up-fits or changes to a lawfully-established non-residential structure or use type that do not result in a change of a principal use type, the need for additional off-street parking spaces, additional screening or landscaping, any changes ...
	e. The construction or alteration of a sign, subject to the requirements and procedures in Section <>, Sign Permit;
	f. The establishment of a temporary use or structure, subject to the requirements and procedures in Section <>, Temporary Use Permit; or
	g. The construction or alteration of a fence or wall, subject to the requirements of Section <>, Zoning Compliance Permit;

	02. Development exempted from Site Plan review is still required to obtain a Building Permit in accordance with the North Carolina State Building Code and a Zoning Compliance Permit in accordance with this Ordinance.

	D. Plans Associated with COnditional Rezoning or Special Use Permits
	E. Application Filing
	01. Site Plan applications shall be prepared by a North Carolina licensed professional qualified to prepare such documents. Site Plans shall be prepared to scale and shall include the basic information for Site Plans identified in the Town’s requireme...
	02. When a development includes phases, the Site Plan shall depict the entire development and shall indicate all phasing boundaries.
	03. Phasing shall be in accordance with Section <>, Phased Development.
	04. The application shall include a Traffic Impact Analysis, when required by Section <>, Traffic Impact Analysis.
	05. Applications that involve changes to or extension of public infrastructure shall include Construction Drawings prepared in accordance with Section <>, Construction Drawings.
	06. Applications complying with a Town-mandated Fee-in-Lieu or anticipated to include an applicant-requested Fee-in-Lieu shall include information mandated in Section <>, Fee-in-Lieu.
	07. Applications seeking to propose an alternative means of compliance with Ordinance requirements shall comply with the standards and requirements in Section <>, Alternative Plan.

	F. Procedure
	G. Decision
	H. Review Criteria
	01. All standards, conditions, or approval comments of any prior applicable permits and development approvals;
	02. Any applicable Concept Plans or plats;
	03. All applicable requirements of this Ordinance and Town policy; and
	04. All applicable County, State, and federal requirements.

	I. Sequence
	01. Site Plan applications may be submitted or reviewed concurrently with Construction Drawings or any other development application, but Site Plans shall not receive final approval until after the approval of an associated Annexation, Development Agr...
	02. Construction Drawings associated with a Site Plan that include the installation of new or extension of existing public infrastructure shall not be approved until after the associated Site Plan has been approved.
	03. Developments subject to a Site Plan shall also be required to obtain a Zoning Compliance Permit, a Building Permit, and may be required to obtain other approvals. Permits associated with site features depicted on a Site Plan may be filed with a Si...

	J. Effect
	01. ZONING COMPLIANCE PERMIT
	02. CONSTRUCTION DRAWINGS
	03. PERFORMANCE GUARANTEES
	04. FEE-IN-LIEU

	K. Amendment
	L. Expiration
	01. Approval of a Site Plan application shall expire and become null and void if substantial commencement is not undertaken within two years of the date of approval.
	02. Approval of a Site Plan application shall expire and become null and void if work is voluntarily stopped by the developer and the development fails to maintain substantial progress for a period of one year or longer.
	03. Where more than one principal building is included with an approved Site Plan, the applicant may submit a series of Zoning Compliance Permit and/or Building Permit applications. The first application shall be submitted within one year from the dat...

	M. Vesting
	01. See Section <>, Site-Specific Vesting Plan, or Section <>, Multi-Phase Development Plan, as appropriate.
	02. Seeking a longer vesting term for a site-specific vesting plan may file an application in accordance with Section <>, Vested Rights Certificate.

	N. Appeal

	2.5.26. Special Flood Hazard Permit
	A. Purpose and Intent
	01. Promote public health, safety, and general welfare;
	02. Minimize public and private losses due to flood conditions within flood prone areas by provisions designed to minimize hazards within flood prone areas.
	03. Help maintain a stable tax base by providing for the sound use and development of property in all flood-prone areas of the Town; and
	04. Secure safety from the dangers posed by water and flooding.

	B. Applicability
	01. A Special Flood Hazard Permit is required for any of the following forms of development when located within any designated Special Flood Hazard Area indicated on the Town’s Official Zoning Map:
	a. A secondary or accessory residential structure with no dwellings, temperature control, or utilities in the structure;
	b. Bona-fide farm and/or agricultural land uses,  except that:
	i. No permit application is required for bona-fide farm structures located outside the floodway and not elevated with fill; and
	ii. No permit is required for agricultural land maintenance activities as defined in this Ordinance that do not cause a significant change in the elevation of the farm land in the SFHA;

	c. Functionally-dependent facilities;
	d. A governmental or public utility use;
	e. Activity associated with a stream restoration, natural lands restoration, or floodplain restoration project that will help improve water quality and the functioning of streams, wetlands, and floodplains; or
	f. A driveway, shared driveway, or private street used solely to access a single-family dwelling that is not located within a Special Flood Hazard Area.

	02. All other forms of new development in a Special Flood Hazard Area are expressly prohibited, including but not limited to: non-residential uses and structures, mixed-use uses and structures, and residential uses and structures.

	C. Application Filing
	01. See Section <>, Application Filing.
	02. Applications for a Special Flood Hazard Permit shall include, at a minimum, the following items:
	a. A plot plan drawn to scale which shall include, but shall not be limited to, the following specific details of the proposed floodplain development:
	i. The nature, location, dimensions, and elevations of the area of development/disturbance; existing and proposed structures, utility systems, grading/pavement areas, fill materials, storage areas, drainage facilities, and other development;
	ii. The boundary of the Special Flood Hazard Area as delineated on a Town-designated map, or a statement that the entire lot is within the Special Flood Hazard Area;
	iii. The boundary of the floodway(s) or non-encroachment area(s), including the base flood elevation, if available;
	iv. The old and new location of any watercourse that will be altered or relocated as a result of proposed development; and
	v. The certification of the plot plan by a registered land surveyor or professional engineer.

	b. Plans and/or details for the protection of public utilities and facilities such as sewer, gas, electrical, and water systems to be located and constructed to minimize flood damage;
	c. Certification that all other local, State, and federal permits required prior to Special Flood Hazard Permit issuance have been received including copies of the issued approvals;
	d. A description of proposed watercourse alteration or relocation, when applicable, along with a map (if not shown on plot plan) showing the location of the proposed watercourse alteration or relocation; and
	e. An engineering report on the effects of the proposed project on the flood-carrying capacity of the watercourse and the effects to properties located both upstream and downstream when included as part of a no-rise certification flood study.


	D. Procedure
	E. Decision
	F. Review Criteria
	01. The permit is issued prior to the commencement of development; and
	02. The development complies with all applicable standards in Section <>, Special Flood Hazard Area (SFHA).

	G. Sequence
	H. Effect
	I. Amendment
	J. Revocation
	01. Failure or refusal to comply with all applicable State laws or flood damage prevention requirements of this Ordinance;
	02. Conduct of development activities that represent a substantial departure from an approved permit, plan, or specification; and
	03. False or misrepresented information provided as part of the application.

	K. Expiration
	L. Vesting
	M. Appeal

	2.5.27. Special Use Permit
	A. Purpose and Intent
	B. Applicability
	01. Uses identified as requiring a Special Use Permit in Table <>, Listing of Common Principal Uses, or in Table <>, Listing of Common Secondary Uses, shall be reviewed in accordance with the procedures and standards of this section.
	02. In cases where a single use type located within a larger multi-building or multi-use development requires a Special Use Permit, only that particular use type and the lot it is located upon shall be subject to the Special Use Permit, not the entire...

	C. Application Filing
	01. The application shall include a Traffic Impact Analysis when required by Section <>, Traffic Impact Analysis.
	02. Applications that involve new or extension of existing public infrastructure shall identify these features on the Concept Plan.
	03. Applications complying with a Town-mandated Fee-in-Lieu or anticipated to include an applicant-requested Fee-in-Lieu shall include information identified in Section <>, Fee-in-Lieu.
	04. In cases where development is seeking allowable alternative forms of compliance, the application shall include supplemental details and justification for the use of these provisions in accordance with Section <>, Alternative Plan.

	D. Procedure
	E. Decision
	01. A decision by the Board of Adjustment on a Special Use Permit shall be based on the competent, material, and substantial evidence in the record, as supplemented by arguments presented at the evidentiary hearing,
	02. The decision shall be one of the following:
	a. Approval of the Special Use Permit, as submitted;
	b. Approval of a revised Special Use Permit; or
	c. Denial of the Special Use Permit.

	03. In making its decision on a Special Use Permit, the Board of Adjustment shall not waive or reduce any applicable standard of this Ordinance. It is permissible for the Board of Adjustment to apply conditions of approval that exceed the standards in...

	F. Review Criteria
	01. Is subject to a Concept Plan that accurately depicts the proposed use’s configuration and addresses public infrastructure if changes to or extension of public infrastructure are required as part of the application;
	02. Complies with all required standards, conditions, and specifications of this Ordinance, including all zoning district dimensional requirements and use-specific standards;
	03. Will not materially endanger the public health or safety;
	04. Will not substantially injure the value of the abutting land, or the special use is a public necessity;
	05. Will not include or result in such additional traffic volume so as to strain the flow of traffic on the streets and roads of the Town; and
	06. Will be in harmony with the intensity, scale, and character of existing or anticipated development in the area in which it is to be located.

	G. Conditions
	01. The Board of Adjustment may apply conditions of approval that are reasonable and appropriate in accordance with NCGS§160D-705(c) and Section <>, Conditions of Approval.
	02. Conditions may be proposed to:
	a. Assure that the use will be harmonious with the intensity, scale, and character of the area where proposed;
	b. Ensure the use is consistent with the purpose and intent of this Ordinance;
	c. Limit the permit to a specified duration;
	d. Place limits on the availability for occupancy of proposed residential dwelling units to coincide with the provision or maintenance of public or private infrastructure, open space, or other required site features; or
	e. Address other considerations necessary, in the sole discretion of the Board of Adjustment.

	03. All conditions shall be identified in the approval, the notice of decision, and on any associated Concept Plans.
	04. The notice of decision shall not be prepared until the applicant has consented to all applicable conditions of approval in writing.

	H. Sequence
	01. Special Use Permit applications may include an application for a Site Plan, Zoning Compliance Permit, and Building Permit, but the Special Use Permit shall be decided first.
	02. A Concept Plan shall not substitute for a required Site Plan or subdivision plat. Site Plans and subdivisions are reviewed after approval of the Special Use Permit.
	03. Special Use Permit applications may be filed with a rezoning application, but the rezoning application shall be decided first.
	04. Special Use Permit applications may be filed with an application for a Variance, but the Variance application shall be decided first.

	I. Effect
	01. Approval of a Special Use Permit allows an applicant to file an application for a Site Plan or subdivision, as appropriate.
	02. A Special Use Permit approval is perpetually binding and shall run with the land, unless amended or limited in duration by the Board of Adjustment.
	03. An action invalidating a special use condition of approval (such as a violation of applicable intensity or hours of operation limitation) shall render the Special Use Permit and associated Concept Plan null and void.
	04. Special uses shall meet all applicable State and federal requirements for location and operation. Failure to maintain compliance with those requirements may result in the revocation of the Special Use Permit and associated Concept Plan approval.

	J. Amendment
	01. MINOR MODIFICATIONS
	a. Minor modifications are limited to changes that have no material effect on the character of the development or changes that address technical considerations that could not reasonably be anticipated at the time of the application approval.
	b. Minor modifications shall be reviewed and decided by the Planning Director, in consultation with other appropriate Town staff.
	Minor modifications may include any changes not identified as a major modification in Section <>, Major Modifications.

	02. MAJOR MODIFICATIONS
	a. Changes that materially affect the basic configuration of the development, a condition of approval, or that require additional evidentiary support beyond that presented at the public hearing shall be considered major modifications.
	b. Major modifications include, but are not limited to:
	i. A change in the boundaries of a site;
	ii. A change in the approved use type;
	iii. An increase in the amount of floor area by five percent or more beyond that approved under the initial Special Use Permit;
	iv. An increase or decrease in the total number of provided off-street parking spaces by ten percent or more beyond that approved under the initial Special Use Permit;
	v. A change in the location of a principal or secondary structure by more than 10 feet in any direction;
	vi. Structural alterations increasing the structure height;
	vii. Alterations affecting the form, ornamentation, or appearance of a principal or secondary structure as shown in the Concept Plan;
	viii. Changes in density or intensity;
	ix. Decreases in open space;
	x. Substantial changes in the location of streets (particularly if streets are to be deleted or access points to the development moved so traffic flows both inside and outside the development are affected) or pedestrian access or circulation;
	xi. A change in the amount or location of proposed landscaping or required screening; or
	xii. Changes to site features that require the application of professional judgment or discretion by a licensed landscape architect, architect, or professional engineer.

	c. Major modifications must be reviewed and considered only in accordance with the procedures and standards established for the original application approval.


	K. Expiration
	01. REPLACEMENT
	02. FAILURE TO START OR COMPLETE CONSTRUCTION
	a. An application for a Site Plan or subdivision application has not been filed;
	b. Substantial commencement of construction has not taken place; or
	c. Construction activities have started, but the owner has voluntarily stopped construction and substantial progress has not been maintained.

	03. MULTIPLE BUILDING PERMITS

	L. revocation
	01. In the event of failure to comply with the plans or any other conditions imposed upon the Special Use Permit approval, the Planning Director shall give the permit holder 10 days written notice of intent to revoke the permit and request the permit ...
	02. A Special Use Permit may only be revoked in accordance with the procedure used to grant its approval.
	03. If the permit is revoked and the special use has not ceased, the use is considered a violation of this Ordinance and subject to enforcement and penalties in Chapter 7, Violations.

	M. Vesting
	01. See Section <>, Site-Specific Vesting Plan.
	02. Applicants seeking a longer vesting term may file an application in accordance with Section <>, Vested Rights Certificate.

	N. Appeal

	2.5.28. Temporary Use Permit
	A. Purpose and Intent
	01. Provide a clear and predictable process for authorizing temporary uses and temporary structures;
	02. Ensure that temporary uses and structures are appropriately located, sized, and operated to minimize adverse impacts on nearby properties, public rights-of-way, and public facilities;
	03. Establish reasonable limits on duration, intensity, and permanent physical improvements;
	04. Confirm that approval of temporary uses and structures do not establish vested rights, alter allowable uses, or create expectations of permanence;
	05. Allow flexibility for seasonal activities, construction-related facilities, community events, and transitional land uses; and
	06. Provide a basis for approval, approval with comments, or denial based on objective standards.

	B. Applicability
	01. The standards in this section apply to non-permanent uses and structures that take place on a temporary basis whether on a site with an existing principal use or a vacant site.
	02. Temporary uses occurring within a public right-of-way require approval by the Town Council or NCDOT, as appropriate, and are not subject to a Temporary Use Permit, but may require some other form of authorization by the Town or other public agency...

	C. Exemptions
	01. Temporary uses or structures operated by the Town or the County for public safety or as part of a sanctioned governmental event shall be exempted from these requirements.
	02. Temporary signs shall be subject to the standards in Section <>, Sign Permit.

	D. Application Filing
	E. Procedure
	F. Decision
	G. Review Criteria
	01. The applicant has written permission from the landowner, or is otherwise authorized to make use of the land;
	02. The applicant has obtained the appropriate permits and approvals from the Town and other agencies;
	03. The temporary use or structure meets public utility and Town requirements for proper connection to water, sewer, electrical, and other utility service connections, as applicable;
	04. Inclusion of any lighting or electrical service shall be subject to an approved electrical permit;
	05. Any habitable structures shall require approval of a Building Permit;
	06. The temporary use or activity complies with all applicable provisions in Section <>, Temporary Uses;
	07. The temporary use does not violate the applicable conditions of approval that apply to a site or use on the site;
	08. The proposed site contains sufficient land area for the temporary use and for the parking and traffic movement associated with the temporary use, without impacting the site’s ability to comply with other applicable requirements of this Ordinance;
	09. The temporary use or structure is located outside a Special Flood Hazard Area, or there is no other alternative location, in the opinion of the Planning Director;
	10. The temporary use or structure provides adequate on-site restroom facilities, if necessary;
	11. Adequate provisions for crowd control shall be provided, if necessary, in the opinion of authorized public safety personnel; and
	12. The site of the temporary use or structure shall be cleared of all debris at the end of the temporary use and all temporary structures shall be cleared from the site within five days after the use is terminated.

	H. Sequence
	I. Effect
	J. Amendment
	K. Expiration
	01. If the work authorized by a Temporary Use Permit is not substantially commenced within the earlier of the allowable duration for the use or structure, or six months from the date of issuance, the Temporary Use Permit shall become null and void.
	02. An approval of a Temporary Use Permit is only valid for the term included in the approval. In cases where the activity associated with a Temporary Use Permit approval cannot be undertaken within the allowable duration, the applicant may withdraw t...
	03. Failure to achieve substantial commencement or complete the temporary use or activity within the permitted duration shall render the Temporary Use Permit approval null and void.

	L. Vesting
	M. Appeal

	2.5.29. Text Amendment
	A. Purpose and Intent
	01. Ensure that the text of this Ordinance are consistent with adopted policy guidance;
	02. Provide a mechanism to correct errors, resolve ambiguities, and improve clarity in the UDO; and
	03. Maintain the overall structure, internal consistency, and regulatory intent of the Ordinance.

	B. Applicability
	C. Initiation
	01. Town Initiated
	02. Landowner Initiated
	a. Requests to amend the text of this Ordinance may be submitted by a landowner who owns property within the Town’s planning jurisdiction.
	b. Applications for a text amendment to this Ordinance by a landowner that would constitute a down-zoning under NCGS§160D-601(d) shall not be accepted as complete unless accompanied by written consent for the text amendment from all affected property ...
	c. As an alternative to directly initiating a text amendment to this Ordinance, a landowner may request the Town Council undertake a Town-initiated text amendment to this Ordinance.  The decision to undertake such an amendment shall be in the sole leg...


	D. Procedure
	01. The review procedure for a Text Amendment shall be in accordance with Section <>, Application Summary Table, and Figure <>, Text Amendment Procedure.
	02. In cases where a potential text amendment to this Ordinance is proposed, it shall be accompanied by evidence of consent from all affected parties if required in accordance with NCGS§160D-601.
	03. Town-initiated text amendments shall not require a pre-application conference.

	E. recommendation
	01. After conclusion of a public meeting, the Planning Board shall make a recommendation on the application in accordance with Section <>, Review Criteria.
	02. In making its recommendation, the Planning Board shall prepare a written statement regarding the application’s consistency with the Town’s adopted policy guidance.

	F. Citizen Comment
	G. Decision
	01. The decision shall be based on the legislative discretion of the Town Council, taking into consideration any recommendation received from the Planning Director, prepared in consultation with other Town staff, the recommendation of the Planning Boa...
	02. In making its decision, the Town Council shall adopt a written statement of reasonableness and consistency with the Town’s adopted policy guidance in accordance with NCGS§160D-605.

	H. Review Criteria
	01. Enhances the public’s health, safety, and welfare;
	02. Is consistent with Section <>, Purpose and Intent of Ordinance;
	03. Is consistent with the Town’s adopted policy guidance;
	04. Is required by or is proposed in response to changed conditions;
	05. Addresses a demonstrated community need;
	06. Does not create a downzoning, or is subject to prior written consent of affected landowners in accordance with NCGS§160D-601;
	07. Addresses an unforeseen matter not present when the Ordinance was adopted or subsequently amended;
	08. Addresses other factors determined to be relevant by the Town Council; and
	09. Would not result in significantly adverse impacts on the natural environment, including water, air, noise, stormwater management, wildlife, vegetation, and the natural functioning of the environment.

	I. Sequence
	J. Effect
	K. Appeal

	2.5.30. Traffic Impact Analysis (TIA)
	A. Purpose and Intent
	B. Applicability
	01. Any new development, alteration of an existing development, change of use, or other alteration that is part of a larger development that, when considered cumulatively, will generate 75 or more vehicle trips during the AM or PM peak hour, or 750 or...
	02. The proposed development is located on a roadway that has demonstrated transportation capacity or public safety issues, as determined by the Planning Director; or
	03. There are likely to be significant changes to adjacent development traffic patterns or hazards to public safety, as determined by the Planning Director, as a result of the proposed development.

	C. Exception
	01. A TIA shall not be required as a part of a development application if the property to be developed has been the subject of a TIA within the previous three years, provided:
	a. The projected trip generation of the newly proposed development is equal to or less than the previous TIA performed; and
	b. The trip distribution has not significantly changed.

	02. In no instance shall a traffic impact analysis be required as part of a conventional rezoning application.

	D. Application Filing
	01. See Section <>, Application Filing.
	02. The type, scope, assumptions, and contents of a Traffic Impact Analysis shall be determined by NCDOT during the mandatory pre-application conference (see Section <>, Pre-Application Conference).  The pre-application conference is conducted to iden...
	03. When calculating vehicle counts for commercial and industrial developments where the projected traffic primarily consists of trucks, tractor trailers, and other large commercial vehicles, a passenger car equivalent (PCE) shall be provided in addit...
	04. The Town may require special/specific analysis in the TIA relative to the proposed development.

	E. Procedure
	F. Third-Party Review
	01. The Planning Director may require that an independent third party be hired by the Town at the applicant’s expense to perform a required Traffic Impact Analysis, or to review a Traffic Impact Analysis filed by an applicant. The third party shall be...
	02. The Town shall determine the scope of services to be performed by a third party and receive a cost estimate from the third party for such services.
	03. The applicant shall provide funds to the Town for the third-party review in accordance with the Town’s fee schedule.
	04. Funds for third-party review are not refundable if an applicant withdraws their application prior to third-party review.

	G. Decision
	01. Traffic impact analyses that include State roads shall require coordination with and review by the NCDOT.
	02. The Planning Director shall accept or not accept a traffic impact analysis.  In cases where a traffic impact analysis is not accepted, the applicant may request review by a third party in accordance with Section <>, Third Party Review.
	03. Consideration of a traffic impact analysis shall be in accordance with Section <>, Staff Review and Action, Section <>, Review Criteria, and Section <>, Review Processes.

	H. Review Criteria
	01. The analysis is prepared and sealed by a licensed professional engineer with expertise in traffic engineering;
	02. The analysis includes a summary of findings and recommendations for mitigation based on the Town’s adopted policy guidance and applicable State regulations;
	03. The analysis conforms with the requirements of this section;
	04. Full payment for all third-party review costs has been provided, if required;
	05. The analysis identifies the post-development roadway lane configurations and levels of service for signalized and unsignalized intersections within the study area;
	06. The projected traffic generated by the project, combined with existing traffic, either does not exceed the desirable operating level established, or the impacts of the project traffic are properly mitigated by on-site and off-site improvements rec...
	07. The analysis identifies the parties responsible for any recommended improvements; and
	08. The applicant is willing and able to successfully mitigate the proportional impact that the proposed development will have on the public transportation network as identified in the Traffic Impact Analysis.
	09. A Traffic Impact Analysis shall be prepared by a professional engineer licensed in the State of North Carolina, and shall include all of the following:
	a. Existing traffic volumes;
	b. A detailed description of the proposed development, including proposed land use(s);
	c. Site access and site distances at all existing and proposed access points;
	d. Existing traffic counts for road(s) and intersection(s) studied and dates/times counts were conducted;
	e. All proposed and planned NCDOT and Town roadway improvement projects including pedestrian/bicycle transportation projects;
	f. Impacts on the transportation system from the proposed development;
	g. Existing and future Level of Service (LOS) for studied intersections and road segments including the LOS at the time of build-out;
	h. All improvements necessary to maintain level of service (LOS) D for roads and intersections as defined in the NCDOT Highway Capacity Manual.
	i. AM and PM peak hour vehicle trips for pre-development and post-development conditions;
	j. Average daily vehicle trips for pre-development and post-development conditions;
	k. Existing traffic accident counts;
	l. Physical improvements or enforceable management strategies to mitigate negative impacts;
	m. Continuity and adequacy of pedestrian and bicycle facilities shall be provided to the nearest destination of significance (existing or planned) within ¼ mile of the boundary of the development site (destinations of significance include: public tran...
	n. The analysis methodology;
	o. An inventory of the data used;
	p. The findings of the analysis; and
	q. Recommendations based on the results.


	I. Improvements Required
	01. Generally
	a. In those cases where the Town or NCDOT requires improvements to be constructed in order to accommodate additional traffic generated by the proposed development, the improvements shall be funded and/or constructed by the developer in accordance with...
	b. The improvements shall be complete and in place prior to issuance of any Certificate of Compliance or Certificate of Occupancy required for any phase or portion of the project.
	c. The Town may require additional mitigation, on-site improvements, and/or off-site improvements provided the improvements are acceptable by NCDOT. However, a TIA shall not be utilized as a means to require transportation improvements remote from and...

	02. Turn Lanes and Tapers
	03. Additional Right-of-Way Required
	04. Off-site Improvements
	a. If a street segment or intersection is currently performing at a level of service (LOS) D or better and is projected to perform at LOS E or F at the time of build-out of the proposed development, improvements must be made to as necessary in order t...
	b. If a street segment or intersection is currently performing at LOS E or F and is projected to continue to perform at the same LOS (E or F) at the time of build-out of the proposed development, the TIA shall demonstrate how an LOS D could be achieve...

	05. Other Required Improvements
	a. Additional improvements may be required based on the TIA recommendations related to topographic/environmental conditions, safe sight distance, street offsets, conflicting movements, existing traffic accident counts, circulation, and other potential...
	b. Additionally, the Town may require additional improvements deemed necessary to ensure the safety and welfare of residents and transportation network users.


	J. Sequence
	K. Effect
	01. A related development application may be denied upon the basis of the Traffic Impact Analysis even in cases where the Planning Director accepts the analysis.
	02. Acceptance of a Traffic Impact Analysis permits an applicant to file for the next kind of development approval in the sequence.
	03. In some cases, the results of a Traffic Impact Analysis may result in an applicant amending other applications in one or more of the following ways:
	a. Changes in use type or scope to reduce the projected vehicle trips per day;
	b. The dedication of additional right-of-way;
	c. The rerouting of traffic or modifications or additions of the internal street network or proposed access and egress points;
	d. Participation in the funding of a traffic signal, intersection improvement, or other off-site transportation improvement; or
	e. Other modification determined to be necessary.


	L. Amendment
	M. Expiration
	N. Appeal

	2.5.31. Variance, Water-Related
	A. Purpose and Intent
	B. Applicability
	01. The Special Flood Hazard Area standards in Section <>, Special Flood Hazard Area (SFHA);
	02. The setback standards in Section <>, Stream Setbacks; and
	03. The water supply watershed standards in Section <>, Water Supply Watershed Protection Overlay (WSPO) District.

	C. Variances Distinguished
	01. Water-related Variance applications shall take one of the following four forms:
	a. A Variance of the Town’s special flood hazard area provisions;
	b. A Variance of the Town’s  riparian setbacks in Section <>, Riparian Setbacks;
	c. A Minor Variance of the applicable Water Supply Watershed standards; and
	d. A Major Variance of the applicable Water Supply Watershed Standards.

	02. For the purposes of this section, a Minor Variance of the Water Supply Watershed standards includes:
	a. The relaxation by a factor of five percent or less for required buffers, maximum density, or built-upon area maximum under the high-density development option; or
	b. The relaxation, by a factor of up to 10 percent of any of the management requirements under the low-density option.

	03. For the purposes of this section, a Major Variance of the Water Supply Watershed standards includes:
	a. The relaxation, by a factor greater that 10 percent, of any management requirement under the low-density option;
	b. The relaxation, by a factor greater than five percent, of any buffer, density or built upon area requirement under the high-density option; or
	c. Any variation in the design, maintenance or operation requirements of an approved stormwater control measure (SCM).


	D. Application Filing
	E. Procedure
	F. Decision
	01. The Board of Adjustment shall decide Water-Related Variance applications pertaining to the SFHA, stream buffers, and Minor Variances to Water Supply Watershed standards.  It shall submit a recommendation (but not decide) applications for Major Var...
	02. Decisions and recommendations shall be based on the competent, material, and subsequent evidence in the record, as supplemented by the arguments presented at the quasi-judicial hearing, and the standards in Section <>, Water-Related Variance Revie...
	a. Approval of the Water-Related Variance as proposed;
	b. Approval of the Water-Related Variance application with revisions; or
	c. Denial of the Water-Related Variance.

	03. Each decision or recommendation shall be made in writing and reflect the Board of Adjustment’s determination of facts and their application to the standards in this Ordinance.
	04. The written decision or recommendation shall be signed by the Chair or other duly authorized member of the Board of Adjustment.
	05. In the case of Major Variance of Water Supply Watershed Standards applications, the application materials, along with the recommendation of the Board of Adjustment shall be forwarded to the North Carolina Division of Water Resources for considerat...
	06. The final decision regarding a Major Variance of Water Supply Watershed Standards application pertaining to shall be made within 90 days of receipt by the North Carolina Environmental Management Commission (EMC) in accordance with all applicable S...
	a. Approval of the Major Variance of Water Supply Watershed Standards application;
	b. Approval of the Major Variance of Water Supply Watershed Standards application with additional conditions; or
	c. Denial of the Major Variance of Water Supply Watershed Standards application.

	07. Any decision by the North Carolina Environmental Management Commission on a Major Variance of Water Supply Watershed Standards shall be subject to review by the Superior Court of Henderson County.
	08. Denials of a Major Variance of Water Supply Watershed Standards application shall not be forwarded to the North Carolina Environmental Management Commission by the Board of Adjustment.

	G. Review Criteria
	01. Special FLOOD HAZARD Area VARIANCE
	a. Required Findings
	i. There is a good and sufficient cause to grant the Water-Related Variance;
	ii. Failure to grant the Water-Related Variance would result in exceptional hardship to the landowner;
	iii. Granting the Water-Related Variance will not result in increased flood heights, additional threats to public safety, extraordinary public expense, create nuisance, cause fraud on or victimization of the public, or conflict with this Ordinance;
	iv. The Water-Related Variance is the minimum necessary, considering the flood hazard, to afford relief;
	v. It does not allow for a land use or structure that is prohibited by this Ordinance or result in a violation of a State, federal, or local law;
	vi. It does not allow for structures in a floodway / non-encroachment area;
	vii. It does not allow for fill in a flood prone area that results in the elevation of the subject property more than two feet above the base flood elevation (BFE);
	viii. It does not result in any increase in flood levels during the base flood discharge; and
	ix. It does not authorize fill that covers more than fifteen percent of the SFHA.

	b. Additional Considerations
	i. The danger that materials may be swept onto other lands and injure others;
	ii. The danger to life and land due to flooding or erosion damage;
	iii. The susceptibility of the proposed facility and its contents to flood damage and the effect of such damage on the individual landowner;
	iv. The importance of the services provided by the proposed facility to the community;
	v. The necessity to the facility of a waterfront location as a functionally-dependent facility;
	vi. The availability of alternative locations, not subject to flooding or erosion damage, for the proposed use;
	vii. The compatibility of the proposed use with existing and anticipated development;
	viii. The relationship of the proposed use to the Town’s adopted policy guidance;
	ix. The safety of access to the use in times of flood for ordinary emergency vehicles;
	x. The expected height, velocity, duration, rate of rise, and sediment transport of the floodwaters and the effects of wave action, if applicable, expected at the site; and
	xi. The costs of providing governmental services during and after flood conditions, including maintenance and repair of public utilities and facilities such as sewer, gas, electrical and water systems, and streets and bridges.


	02. WATER SUPPLY WATERSHED VARIANCE
	a. The applicant can make no reasonable use of or return from their property if the provisions of the Ordinance are strictly adhered to;
	b. The hardship results from application of this Ordinance to the property rather than from other factors such as deed restrictions or other hardship;
	c. The hardship is due to the physical nature of the applicant's property, such as its size, shape, or topography, such that compliance with provisions of this ordinance would not allow reasonable use of the property;
	d. The applicant did not cause the hardship by knowingly or unknowingly violating this Ordinance;
	e. The Water-Related Variance is in harmony with the general purpose and intent of the State's water supply watershed requirements and this Ordinance and preserves its spirit; and
	f. In granting the Water-Related Variance, the public safety and welfare have been assured, water quality has been protected, and substantial justice has been done.

	03. Riparian Setbacks
	a. The applicant can secure no reasonable use of or return from their property if the provisions of the Ordinance are strictly adhered to;
	b. The hardship results from application of this Ordinance to the property rather than from other factors such as deed restrictions or other hardship;
	c. The hardship is due to the physical nature of the applicant's property, such as its location, size, shape, or topography, and compliance with provisions of this Ordinance would not allow reasonable use of the property;
	d. The applicant did not cause the hardship by knowingly or unknowingly violating this Ordinance;
	e. The Water-Related Variance is consistent with the general spirit, purpose, and intent of the State law and this Ordinance; and
	f. In granting the Water-Related Variance, the public safety and welfare have been assured, water quality has been protected, and substantial justice has been done.


	H. Conditions
	01. Conditions of approval must be reasonably related to the application, the Town’s adopted policy guidance, and the spirit and intent of this Ordinance;
	02. An application approval granted subject to a condition of approval shall be permitted as long as there is compliance with the condition;
	03. Violation of a condition of approval shall be deemed a violation of this Ordinance; and
	04. If a violation or invalidation of a condition of approval occurs, the Planning Director, as appropriate, may revoke the authorization for the development subject to the approval.

	I. Sequence
	J. Effect
	01. GENERALLY
	02. Reporting
	a. Upon request, the Planning Director shall report all Special Flood Hazard Area Variances approved to the State or federal government.
	b. The Planning Director shall notify all local jurisdictions in the watershed, including entities using the water supply for drinking water treatment, distribution, and consumption by the public, of receipt of an application, the proposed public hear...


	K. Appeal
	01. Appeal of a decision by the Board of Adjustment shall be In accordance with Section <>, Decisions by Board of Adjustment.
	02. Appeal of applications decided by the North Carolina Environmental Management Commission shall be taken to the Superior Court for Henderson County in accordance with applicable State law.


	2.5.32. Variance, Zoning-Related
	A. Purpose and Intent
	B. Applicability
	01. VARIANCE
	a. Development that would otherwise be subject to undue and unique hardship from the applications of the standards in this Ordinance may seek relief from the standards in accordance with this section.
	b. No Variance may be sought for uses not allowed in a zoning district.
	c. No Variance may be sought that increases development density (e.g., units per acre) beyond that allowed in the zoning district where located.

	02. REASONABLE ACCOMMODATION
	a. In cases where the strict application of the standards of this Ordinance would deprive an eligible person of their right to equal opportunity to use a dwelling under the federal Fair Housing Act, the person may apply for a Reasonable Accommodation ...
	b. For the purposes of this section, an “eligible person” is a person who meets the definition of a disabled or handicapped person under federal law.
	c. A person recovering from substance abuse is considered a person with a disability or handicap provided they are not currently engaging in the illegal use of controlled substances.


	C. Application Filing
	01. See Section <>, Application Filing.
	02. An application for Reasonable Accommodation may be made by a person with a disability or handicap, or their legal representative, or by a provider of housing for persons with disabilities or handicaps. An application for Reasonable Accommodation s...
	a. The basis for the claim that the applicant or persons receiving services from the applicant is considered disabled or handicapped under federal law;
	b. The Ordinance provision from which the Reasonable Accommodation is being requested; and
	c. An explanation of why the Reasonable Accommodation is necessary to make specific land or development available for the applicant.


	D. Procedure
	E. Decision
	01. The decision shall be based on the competent, material, and substantial evidence in the record, as supplemented by arguments presented at the evidentiary hearing and the standards in Section <>, Review Criteria.
	02. The decision shall be one of the following:
	a. Approval of the Zoning-Related Variance as proposed;
	b. Approval of the Zoning-Related Variance with revisions; or
	c. Denial of the Zoning-Related Variance as proposed.
	d. Voting shall be in accordance with Section <>, Voting.

	03. Each decision shall be made in writing and reflect the Board of Adjustment’s determination of facts and their application to the standards in this Ordinance.
	04. The written decision shall be signed by the Chair or other duly authorized member of the Board of Adjustment.
	05. The decision of the Board of Adjustment shall be effective upon the filing of the written decision in the offices of the Planning Department.

	F. Review Criteria
	01. VARIANCE
	a. REQUIRED FINDINGS
	i. Unnecessary hardship would result from the strict application of the Ordinance. It shall not be necessary to demonstrate that, in the absence of the Variance, no reasonable use can be made of the property.
	ii. The hardship results from conditions that are peculiar to the property, such as location, size, or topography. Hardships resulting from personal circumstances, as well as hardships resulting from conditions that are common to the neighborhood or t...
	iii. The hardship did not result from actions taken by the applicant or the landowner. The act of purchasing property with knowledge that circumstances exist that may justify the granting of the Variance shall not be regarded as a self-created hardship.
	iv. The requested Variance is consistent with the spirit, purpose, and intent of the Ordinance, such that public safety is secured, and substantial justice is achieved.
	v. The Variance approval is the minimum necessary to make possible the reasonable use of the land, building, or structure.

	b. NOT AVAILABLE AS A BASIS FOR DECISION
	i. Hardships resulting from factors other than application of the relevant standards of this Ordinance;
	ii. Personal circumstances;
	iii. A request for a particular use that is expressly, or by inference, prohibited in the zoning district;
	iv. The citing of other conforming or nonconforming uses of land or structures in the same or other zoning districts;
	v. The fact that land or a structure may be utilized more profitably or be more marketable with a Variance; or
	vi. Financial hardship.


	02. REASONABLE ACCOMMODATION
	a. A Reasonable Accommodation application shall be approved on a finding the proposed accommodation:
	i. Will be used by an individual or individuals with a disability or handicap protected under federal law;
	ii. Is the minimum needed to provide accommodation; and
	iii.  Is reasonable and necessary.

	b. For the purposes of this section, an accommodation is reasonable if it would not undermine the legitimate purposes of this Ordinance, it does not constitute a substantial alteration of this Ordinance or other Town standard, and it will not impose s...
	c. For the purposes of this section, an accommodation is necessary if it would provide direct or meaningful improvement of the effects of the particular disability or handicap, and would afford handicapped or disabled persons equal opportunity to use ...


	G. Conditions
	01. Conditions of approval must be reasonably related to the application.
	02. An application approval granted subject to a condition of approval shall be permitted as long as there is compliance with the condition.
	03. Violation of a condition of approval shall be deemed a violation of this Ordinance.
	04. If a violation or invalidation of a condition of approval occurs, the Planning Director, as appropriate, may revoke the authorization for the development subject to the approval.

	H. Sequence
	I. Effect
	01. GENERALLY
	02. REASONABLE ACCOMMODATIONS

	J. Appeal

	2.5.33. Vested Rights Certificate
	A. Purpose and Intent
	B. Applicability
	C. Application Filing
	D. Procedure
	E. Decision
	01. After the conclusion of an evidentiary public hearing, the Town Council shall decide the application in accordance with the standards in Section <>, Review Criteria.
	02. The decision shall be one of the following:
	a. Approval of the Vested Rights Certificate as proposed;
	b. Approval of a revised Vested Rights Certificate; or
	c. Denial of the Vested Rights Certificate.

	03. If approved, the Vested Rights Certificate is deemed established upon the date of approval of a qualifying site-specific vesting plan to which the application for a Vested Rights Certificate was attached.

	F. Review Criteria
	01. The Vested Rights Certificate is for an approved site-specific vesting plan;
	02. The development is valid and unexpired;
	03. Any required Variances have been obtained; and
	04. The request is in accordance with NCGS§160D-108, and Section <>, Vested Rights.

	G. Sequence
	01. An application for a Vested Rights Certificate may be submitted concurrently with or following the application qualifying as a site-specific vesting plan, but consideration of a Vested Rights Certificate shall only take place following approval of...
	02. A Vested Rights Certificate shall be approved prior to issuance of a Zoning Compliance Permit.

	H. Effect
	01. Each document used to establish a site-specific vesting plan shall bear the following notation:
	02. The establishment of a vested right shall not preclude the application of overlay zoning district provisions that impose additional requirements but do not affect the allowable type and intensity of use, or through ordinances that are general in n...

	I. Amendment
	J. Duration
	01. In no instance shall a Vested Right Certificate provide a vested right for a period of longer than five years from the date of approval of the site-specific vesting plan.
	02. A Vested Right Certificate shall expire and become null and void:
	a. At the end of the approved vesting period; or
	b. If a Building Permit application for the development subject to the certificate is not submitted within two years of the approval of the Vested Rights Certificate; or
	c. Upon a finding by the Town Council after public notice and a public hearing, that:
	i. Natural or man-made hazards on or in the immediate vicinity of the land, if uncorrected, would pose a serious threat to the public health, safety, and welfare if the project were to proceed as contemplated;
	ii. The landowner or landowner’s representative intentionally supplied inaccurate information or made material misrepresentations which affected the approval of the site-specific vesting plan;
	iii. The landowner failed to comply with any condition imposed upon the establishment of the site-specific development plan or Vested Rights Certificate; or

	d. Upon payment to the affected landowner of compensation for all costs, expenses, and other losses incurred by the landowner, including all fees paid in consideration of financing, and all architectural, planning, marketing, legal, and other consulta...
	e.  With the written consent of the affected landowner.

	03. Upon enactment or promulgation of a State or federal law or regulation that precludes development as contemplated in the site-specific vesting plan, the Town Council may modify the affected provisions of the certificate by ordinance, if after cond...

	K. Expiration
	L. Appeal

	2.5.34. Watershed Permit
	A. Purpose and Intent
	B. Applicability
	C. Application Filing
	D. Procedure
	E. Decision
	F. Review Criteria
	G. Sequence
	H. Effect
	I. Amendment
	J. Expiration
	K. Vesting
	L. Appeal

	2.5.35. Zoning Compliance Permit
	A. Purpose and Intent
	B. Applicability
	01. A Zoning Compliance Permit shall be required for the following forms of development:
	a. Establishment or alteration of new development, whether subject to or exempted from Site Plan or Building Permit review;
	b. Establishment of new or alterations to existing principal and secondary uses or structures;
	c. Establishment of a new principal or secondary use within an existing building or structure;
	d. Establishment of or changes to an open-air uses taking place without a structure (like outdoor storage); and
	e. Land disturbing activities.

	02. The Town may require a Zoning Compliance Permit for any development on a bona fide farm that may not qualify for exemption from this Ordinance due to it being a non-farm related development activity.

	C. Application Filing
	01. Applications for a Zoning Compliance Permit shall include a generalized sketch of the development that identifies the lot lines and the outer extents of all of the following features (if present):
	a. Principal structure(s);
	b. Secondary structures (including those there on a temporary basis);
	c. Open-air uses of land;
	d. Required setbacks and allowable encroachments, if applicable;
	e. Existing and proposed potable water wells, septic tanks, drain fields, and reserve or back-up drain field locations;
	f. Required tree save areas;
	g. Required stormwater control measures;
	h. Any other features identified by the Planning Director as necessary for determining compliance with the requirements of this Ordinance; and
	i. Proposed uses, structures, or development activity associated with the Zoning Compliance Permit.

	02. Sketches are not required to be professionally prepared, but must be drawn to scale.
	03. Development activity associated with signage shall comply with the standards in Section <>, Sign Permit.
	04. Establishment of a temporary use, structure, or activity shall comply with the standards in Section <>, Temporary Use Permit.

	D. Procedure
	E. Decision
	F. Review Criteria
	01. All standards or conditions of any prior applicable permits and developments approvals;
	02. Any applicable County, State, and federal requirements;
	03. All applicable requirements of this Ordinance, the Town Code of Ordinances, and any applicable policy manuals or associated regulatory documents; and
	04. Approval of the Zoning Compliance Permit does not require any reduction, deviation, or waiver not already approved by the Town.

	G. Sequence
	H. Effect
	I. Amendment
	J. Expiration
	01. A Zoning Compliance Permit shall expire and become null and void if the development it authorizes is not substantially commenced within six months of the permit issuance.
	02. A Zoning Compliance Permit shall expire if work is discontinued for a period of 12 months after work has commenced.

	K. Vesting
	L. Appeal



	CHAPTER 3. DISTRICTS
	§ 3.1 Chapter Introduction
	3.1.1. Chapter Organization
	A. Conventional ZOning District Section
	01. Sections <> through <> include the detailed purpose statements, dimensional standards, and example development imagery for each conventional zoning district listed in Table <>, Zoning Districts Established. The conventional zoning districts in the...
	02. The range of allowable principal use types for each zoning district is identified in Section <>, Listing of Common Principal Uses.
	03. In cases where a conventional zoning district also includes unique district-specific standards that apply to all lands in that conventional zoning district classification, the unique district-specific standards are also included in the relevant zo...

	B. Conditional Zoning District Section
	C. Overlay Zoning District Section
	D. General Lot Standards Section
	E. Zoning Map Section

	3.1.2. Districts Distinguished
	A. All land subject to these standards shall be classified into one of the conventional or conditional zoning districts identified in Table <>, Zoning Districts Established.
	B. Land in any conventional or conditional zoning district may also be classified with one or more overlay zoning district designations.
	C. In cases where land is within an overlay zoning district, the standards in the overlay district apply in addition to the standards governing development in the underlying conventional or conditional zoning district.
	D. Conflicts between underlying and overlay zoning districts are addressed in accordance with Section <>, Conflict.
	E. Land in the Town shall be classified or reclassified into a conventional or conditional zoning district only in accordance with the procedures and requirements set forth in Section <>, Conditional Rezoning, or Section <>, Conventional Rezoning, as ...

	3.1.3. Districts Established
	A. Table <>, Zoning Districts Established, sets out the conventional, conditional, and overlay zoning districts established by this Ordinance. Conventional zoning districts are organized into Residential and Nonresidential district categories. The dis...
	B. On (insert the effective date of this Ordinance), land zoned with a zoning district classification from the Town’s previous zoning ordinance is translated or reclassified to one of the zoning districts set forth in Table <>, Zoning Districts Establ...
	C. The table below summarizes this translation or reclassification. For example, the table shows that all lands classified as MR-30 in the previous ordinance under the column named “Former Zoning Districts” are now classified LDR, Low Density Resident...
	D. Zoning districts marked “N/A” in the Former Zoning Districts Column are new zoning districts that do not have counterparts in the Town’s previous zoning ordinance.
	E. Zoning districts marked “N/A” in the Zoning Districts in this Ordinance Column are not carried forward from the prior zoning ordinance and have been abolished as part of the adoption of this Ordinance.  Land located within a prior zoning district t...


	§ 3.2 Districts: Conventional
	3.2.1. Conservation (CON)
	A. Conservation (CON) District Purpose Statement
	B. Conservation (CON) District Preferred Development Examples
	C. Conservation (CON) District Dimensional Standards

	3.2.2. Rural Preservation (RPV)
	A. Rural Preservation (RPV) District Purpose Statement
	B. Rural Preservation (RPV) District Development Examples
	C. Rural PReservation (RPV) District Dimensional Standards

	3.2.3. Rural Residential (RUR)
	A. Rural Residential (RUR) District Purpose Statement
	B. Rural Residential (RUR) District Example Development Types
	C. Rural Residential (RUR) District DIMENSIONAL Standards

	3.2.4. Low Density Residential (LDR)
	A. Low Density Residential (LDR) District Purpose Statement
	B. Low Density Residential (LDR) District Example Development Types
	C. Low Density Residential (LDR) District Development Standards

	3.2.5. Mixed Residential (MXR)
	A. Mixed Residential (MXR) District Purpose Statement
	B. Mixed Residential (MXR) District Example Development Types
	C. Mixed Residential (MXR) District Development Standards

	3.2.6. General Commercial (GLC)
	A. General Commercial (GLC) District Purpose Statement
	B. General Commercial (GLC) District Example Development Types
	C. General Commercial (GLC) District  Dimensional Standards

	3.2.7. Rural Mix (RUM)
	A. Rural Mix (RUM) District Purpose Statement
	B. Rural Mix (RUM) District Example Development Types
	C. Rural Mix (RUM) District  Dimensional Standards

	3.2.8. Town Center (TNC)
	A. Town Center (TNC) District Purpose Statement
	B. Town Center (TNC) District Example Development Types
	C. Town Center (TNC) District Dimensional Standards

	3.2.9. Industrial (IND)
	A. Industrial (IND) District Purpose Statement
	B. Industrial (IND) District Example Development Types
	C. Industrial (IND) District Development Standards


	§ 3.3 Districts: Conditional
	3.3.1. General Provisions
	A.  Purpose and Intent
	01. Provide an alternative to conventional zoning districts when a conventional zoning district may allow a range of uses or a development configuration that could have adverse impacts on public facilities or surrounding lands;
	02. Create an adequate amount of flexibility in addressing the standards of this Ordinance to accommodate unique site-specific conditions or contexts;
	03. Allow a landowner to propose, and the Town Council to consider, additional conditions or restrictions on the range of allowable uses, use-specific standards, development intensities, development standards, and other applicable regulations;
	04. Allow a landowner to propose, and the Town Council to consider, a reduction in use specific standards, development intensities, development standards, and other applicable regulations that would otherwise apply, in accordance with these standards;
	05. Identify the range of development standards that may not be reduced or varied as part of a conditional rezoning application; and
	06. Establish a legislative means to accommodate desirable development while avoiding or addressing anticipated problems that may arise from the proposed development.

	B. Creation
	C. Districts Established
	D. Conditions and Concept PLans, Generally
	01. Conditions associated with a conditional zoning district may be proposed by an applicant or the Town Council. Regardless of how proposed, only those conditions agreed to by both the applicant and the Town Council shall be included in the approved ...
	02. All conditions of approval shall be consented to, in writing, by the applicant, prior to issuance of the conditional rezoning application approval.
	03. Conditions associated with a conditional rezoning application may be either more restrictive or less restrictive than the general standards in this Ordinance, but in no instance shall a conditional rezoning include a condition that proposes a redu...
	04. In cases where a Type 2, Unlimited Conditional Rezoning application is proposed, the applicant shall provide the following as part of the application materials:
	a. A Concept Plan, prepared in accordance with Section <>, Concept Plans Associated with a Type 2 Conditional Rezoning;
	b. An explanation as to why the proposed conditions are necessary;
	c. The ways in which approval of a reduction in standards or a deviation from otherwise applicable requirements will result in development that is in closer alignment with the provisions in Section <>, Purpose and Intent of Ordinance, and the Town’s a...
	d. Applicants are strongly encouraged to provide mitigation for any potential negative impacts anticipated to result from proposed conditions that are less restrictive than the applicable requirements.


	E. Concept Plans Associated With a Type 2 Unlimited Conditional Rezoning
	01. Generally
	02. Preparation
	03. Deviations or Reductions
	a. Applicants seeking a Type 2 Conditional Rezoning that includes a request for a deviation or reduction from the generally applicable Ordinance standards are responsible for demonstrating, in the Concept Plan or related application materials, that th...
	b. Concept Plans shall clarify the degree to which the development depicted in the Concept Plan will or will not comply with all applicable standards in Chapter 6, Standards.
	c. In cases where the application seeks a deviation from the applicable standards, the Concept Plan shall clearly identify all deviations in both narrative and graphic forms.
	d. It is insufficient to simply prepare a plan that depicts a building or site configuration that deviates from the applicable standards. Deviations from standards must be clearly noted and described in terms of their scope. Language in the narrative ...

	04. Methods of Higher Quality Demonstration
	a. Enhanced Landscaping
	i. Use of planted berms (trees and shrubs) as a means of establishing increased visual and acoustic separation between uses;
	ii. Establishment of a minimum number of new trees and shrubs that exceeds what would have been required for a typical development;
	iii. Exceed a minimum percentage requirement of evergreen planted materials or inclusion of evergreen plants where none are required;
	iv.  Inclusion of a greater amount of species diversity than required in Section 6.6.8E, Species Diversity;
	v. Utilization of plants that create year-round visual interest, including winter flowering plants, plants that bloom more than once per year, or plants with unique leaf shapes, colors, or forms; or
	vi. Other alternative configuration for consideration by the Technical Review Committee.

	b. Enhanced Off-Street Parking
	c. Enhanced Traffic Control Devices
	d. Other Enhancements

	05. Principal and Secondary Uses
	a. Conditional Rezoning application materials shall include a list of proposed principal and secondary uses.
	b. It is insufficient to reference the table of common principal or secondary uses; the application shall list all potential allowable uses.
	c. Uses that are not identified in approved Conditional Rezoning materials shall be considered unlisted uses subject to the process identified in Section <>, Determination.

	06. Phasing
	07. Consistency
	08. Limitations on Reductions
	a. Any of the applicable overlay district standards in Section <>, Districts: Overlay;
	b. The maximum allowable residential density, unless the landowner complies with the applicable provisions in Section <>, Incentives and Alternatives;
	c. Any applicable conservation subdivision standards in Section <>, Conservation Subdivision;
	d. Any use-specific standards in Section <>, Standards for Specific Principal Uses;
	e. Any of the standards applicable in Section <>, Prohibited Uses;
	f. Any applicable standards in Section <>, Infrastructure;
	g. . Any applicable standards in Section <>, Stormwater.

	09. Compliance with Subdivision Requirements
	10. Relationship to Overlay District Standards


	3.3.2. Residential Conditional (RCZ)
	A. Purpose and Intent
	B. Dimensional Standards
	C. Allowable Density
	D. Allowable Uses
	01. Unless further limited by a Type 1, Limited Conditional Rezoning application, the range of allowable principal uses shall be in accordance with the principal uses listed in the RCZ column of the table in Section <>, Listing of Common Principal Use...
	02. Unless further limited by a Type 1, Limited Conditional Rezoning application, the range of allowable secondary uses shall be in accordance with the secondary uses listed in the RCZ column of the table in Section <>, Listing of Common Secondary Use...
	03. In no instance shall a principal or secondary use that is not listed in the RC columns of the appropriate table be permitted within a RCZ District.

	E. Use Specific Standards
	F. Development Standards
	01. Unless modified as part of a Type 2, Unlimited Conditional Rezoning application, the standards in Chapter 6, Standards, shall apply to all development in the RCZ district.
	02. Type 2, Unlimited Conditional Rezoning applications shall comply with the standards in Section <> Limitations on Reductions.


	3.3.3. Commercial Conditional (CCZ)
	A. Purpose and Intent
	B. Dimensional Standards
	C. Allowable Density
	D. Allowable Uses
	01. Unless further limited by a Type 1, Limited Conditional Rezoning application, the range of allowable principal uses shall be in accordance with the principal uses listed in the CCZ column of the table in Section <>, Listing of Common Principal Use...
	02. Unless further limited by a Type 1, Limited Conditional Rezoning application, the range of allowable secondary uses shall be in accordance with the secondary uses listed in the CCZ column of the table in Section <>, Listing of Common Secondary Use...
	03. In no instance shall a principal or secondary use that is not listed in the CCZ column of the appropriate table be permitted within a CCZ District.

	E. Use Specific Standards
	F. Development Standards
	01. Unless modified as part of a Type 2, Unlimited Conditional Rezoning application, the standards in Chapter 6, Standards, shall apply to all development in the CCZ district.
	02. Type 2, Unlimited Conditional Rezoning applications shall comply with the standards in Section <> Limitations on Reductions.


	3.3.4. Industrial Conditional (ICZ)
	A. Purpose and Intent
	B. Dimensional Standards
	C. Allowable Density
	D. Allowable Uses
	01. Unless further limited by a Type 1, Limited Conditional Rezoning application, the range of allowable principal uses shall be in accordance with the principal uses listed in the ICZ column of the table in Section <>, Listing of Common Principal Use...
	02. Unless further limited by a Type 1, Limited Conditional Rezoning application, the range of allowable secondary uses shall be in accordance with the secondary uses listed in the ICZ column of the table in Section <>, Listing of Common Secondary Use...
	03. In no instance shall a principal or secondary use that is not listed in the ICZ column of the appropriate table be permitted within an ICZ District.

	E. Use Specific Standards
	F. Development Standards
	01. Unless modified as part of a Type 2, Unlimited Conditional Rezoning application, the standards in Chapter 6, Standards, shall apply to all development in the ICZ district.
	02. Type 2, Unlimited Conditional Rezoning applications shall comply with the standards in Section <> Limitations on Reductions.


	3.3.5. Mixed-Use Conditional (MCZ)
	A. Purpose and Intent
	B. Dimensional Standards
	C. Allowable Density
	D. Allowable Uses
	01. Unless further limited by a Type 1, Limited Conditional Rezoning application, the range of allowable principal uses shall be in accordance with the principal uses listed in MCZ column of the table in Section <>, Listing of Common Principal Uses.
	02. Unless further limited by a Type 1, Limited Conditional Rezoning application, the range of allowable secondary uses shall be in accordance with the secondary uses listed in the  MCZ column of the table in Section <>, Listing of Common Secondary Us...
	03. In no instance shall a principal or secondary use that is not listed in the MCZ column of the appropriate table be permitted within a MCZ District.

	E. Use Specific Standards
	F. Development Standards
	01. Unless modified as part of a Type 2, Unlimited Conditional Rezoning application, the standards in Chapter 6, Standards, shall apply to all development in the MCZ district.
	02. Type 2, Unlimited Conditional Rezoning applications shall comply with the standards in Section <> Limitations on Reductions.



	§ 3.4 Districts: Overlay
	3.4.1. General
	A. Purpose
	B. Establishment
	C. Classification
	D. Relationship to Underlying Zoning Districts
	01. Regulations governing development in an overlay zoning district shall apply in addition to the regulations governing development in the underlying conventional or conditional zoning district, unless otherwise expressly stated.
	02. In cases where the standards governing an overlay zoning district expressly conflict with those governing an underlying conventional or conditional zoning district, the provisions in Section <>, Conflict, shall control.
	03. Where land is classified into multiple overlay zoning districts and the standards governing one overlay zoning district expressly conflict with those governing another overlay district, the provisions in Section <>, Conflict, shall control.


	3.4.2. Special Flood Hazard Area Overlay (SFHA)
	A. Introduction
	01. statutory authorization
	02. Findings of Fact
	a. The flood prone areas within the jurisdiction of the Town of Mills River are subject to periodic inundation which results in loss of life, property, health and safety hazards, disruption of commerce and governmental services, extraordinary public e...
	b. These flood losses are caused by the cumulative effect of obstructions in floodplains causing increases in flood heights and velocities and by the occupancy in flood prone areas of uses vulnerable to floods or other hazards.

	03. Statement of Purpose
	a. To protect human life safety, and health;
	b. To help maintain a stable tax base by providing for the sound use and development of property in all flood prone areas of the Town;
	c. To secure safety from the dangers posed by water and flooding; and
	d. To promote public health, safety, and general welfare

	04. Applicability

	B. General Standards
	01. Prohibition of Development in Special Flood Hazard Area
	a. Development in a Special Flood Hazard Area is prohibited except where:
	i. The application is for a residential accessory structure with no dwellings, temperature control, or utilities in the structure; or
	ii. The application is for bona-fide farm and/or agricultural land uses, land maintenance activities, or structures, as defined and regulated in this Ordinance; or
	iii. The application is for a functionally dependent facility; or
	iv. The application is for a governmental or public utility use; or
	v. The application is for a stream restoration, natural lands restoration, or floodplain restoration project that will help improve water quality and the functioning of streams, wetlands, and floodplains; or
	vi. The application is for a private residential road through a Special Flood Hazard Area to access a residential single-family dwelling that is not located within a Special Flood Hazard Area.

	b. All other forms of development in the Special Flood Hazard Area are expressly prohibited, including but not limited to non-residential uses and structures, commercial uses and structures, industrial uses and structures, residential structures conta...

	02. Basis for Establishing the Special Flood Hazard Areas
	03. Establishment of Flood Hazard Permit
	04. Warning and Disclaimer of Liability

	C. Provisions for Hazard Reduction
	01. SPECIFIC STANDARDS
	a. Residential Construction
	b. Non-Residential Construction
	c. Secondary Structures
	i. Secondary structures shall not be used for human habitation (including working, sleeping, living, cooking or restroom areas). In order to facilitate this, accessory structures in SFHAs will not be permitted with water and wastewater utility connect...
	ii. Secondary structures shall not be temperature-controlled;
	iii. Secondary structures shall be designed to have low flood hazard potential;
	iv. Secondary structures shall be constructed and placed on the building site so as to offer the minimum resistance to the flow of floodwaters; and
	v. Secondary structures shall be firmly anchored.

	d. Storage Tanks
	i. Underground Tanks
	ii. Above-ground Tanks, Elevated
	iii. Above-Ground Tanks, not Elevated
	iv. Tank Inlets and Vents


	02. Floodways and Non-Encroachment Areas
	a. No encroachments, including fill, new construction, and other developments shall be permitted, unless the work is an agriculture / bona-fide farm land maintenance activity, or work related to the removal of storm debris from a property, or repair o...

	03. Standards for Fill
	a. Generally
	i. Bona-fide farm and agricultural development, redevelopment, and land maintenance, including but not limited to fill for the elevation of agricultural structures outside the floodway and non-encroachment area;
	ii. Fill for the installation or replacement of culverts, pipes, drainage infrastructure, utilities, farm roads, and other activities related to a bona-fide farm use of the subject property anywhere within the SFHA, and agricultural land maintenance r...
	iii. Governmental and public utility development, redevelopment, and land maintenance done by a unit of government, including but not limited to fill for public utilities; public roads and transportation improvement projects; public infrastructure; ac...
	iv. A functionally dependent facility.
	v. A stream restoration, natural lands restoration, or floodplain restoration project that will help improve water quality and the functioning of streams, wetlands, or floodplains.
	vi. A private residential road through a SFHA to access a residential single-family dwelling that is located outside the SFHA, when there are no other reasonable options for access.

	b. Fill requirements and limitations on amount of fill in the SPecial Flood Hazard Area
	i. Fill shall only be placed in the SFHA when absolutely necessary, and reasonable justification for the placement of fill shall be provided with the hazard development permit application. The proposed amount of fill shall represent the minimum amount...
	ii. Fill for bona-fide farm and agricultural land maintenance activities shall not cause any significant change in the topography or elevation of land in the SFHA, and does not require a no-rise certification by a licensed engineer. This includes agri...
	iii. A property owner may fill up to five percent (5%) of the SFHA for the allowed development types listed in this section. Any deviation from this standard requires a Water-Related Variance from the BOA. This limitation also applies to the placement...
	iv. A property owner may place fill that raises the elevation of the property no more than the base flood elevation. Any deviation from this standard requires a Water-Related Variance from the BOA, which must be accompanied by a no-rise certification ...
	v. Any placement of fill in the SFHA requires a non-conversion agreement with the Town of Mills River to be recorded in the Henderson County Register of Deeds Office, which shall run with the land in perpetuity and bind future property owners, includi...

	c. Prohibitions on Fill
	i. Fill for nonresidential, nonagricultural development.
	ii. Fill for any type of residential dwelling.
	iii. Fill for the purpose of raising the elevation of land for future unallowed development types.




	3.4.3. Water Supply Watershed Protection Overlay District (WSPO)
	A. Purpose
	B. Authority
	C. Applicability
	01. Except for development exempted in accordance with Section <>, Exemptions, nothing in these standards shall repeal, modify, or amend any Federal or State law or regulation.
	02. Subdivisions of land located within the WSPO shall be subject to the standards in this section.
	03. Lots located within divisions of land exempted from the subdivision provisions of this Ordinance shall continue to be subject to the standards in this section except that the lot need only comply with the minimum buffer requirements to the maximum...
	04. These regulations shall not interfere with any easement, covenant, or other agreement between private parties except when these regulations impose greater restrictions or higher standards for the use of a building or land, in which case these prov...
	05. The provisions of this overlay shall apply within the area designated as a public water supply watershed by the N.C. Environmental Commission and are defined and established on the map entitled “Overlay Zoning District Map,” and as otherwise desig...

	D. Exemptions
	01. Existing Development
	02. Lots within a Family Subdivision
	03. Nonconforming Lots of Record

	E. Effective Date
	F. WateRshed Areas DistinguisHed
	01. The Town of Mills River contains the following water supply watershed district within its jurisdictional boundaries:
	a. Upper Mills River WS-II-C (Critical Area);
	b. Upper Mills River WS-II-B (Balance of Watershed);
	c. Lower Mills River WS-III-B (Balance of Watershed); and
	d. Upper French Broad River WS-IV-P (Protected Area).

	02. The districts are depicted on the map entitled, Overlay Zoning District Map, dated December 8, 2022, and as otherwise designated by the Town.
	03. The Overlay Zoning District Map is on file and is available for public inspection in the offices of the Planning Department during normal working hours.

	G. Procedures for Development
	01. Permits Required
	a. Any development proposed inside the WSPO shall require a Water Supply Watershed Protection Permit as described in Section <> Water Supply Watershed Protection Permit.
	b. No building or built-upon area shall be erected, moved, enlarged, or structurally altered, nor shall any building permit be issued nor shall any change in the use of any building or land be made until a watershed protection permit has been issued b...

	02. Subdivision of Land
	a. All lots shall provide adequate building space in accordance with the standards in the zoning district where located and this section.
	b. For the purpose of calculating built-upon area, total project area shall include total acreage in the tract on which the project is to be developed.
	c. Roads shall be located outside of critical areas and watershed vegetated conveyance areas where possible.  Where roads must be constructed within these areas, they shall be designed and constructed to minimize their impact on water quality.

	03. Storm Water Drainage Facilities
	04. Variance

	H. Principal Use Provisions
	01. Allowable Uses
	02. Prohibited Uses
	a. Sites for petroleum contaminated soils;
	b. Demolition or sanitary landfills, incinerators, and waste processors;
	c. Solid waste management facilities;
	d. Collection, storage, or application of industrial or other wastes;
	e. Land application of residuals or petroleum-contaminated soils;
	f. Airports;
	g. Heavy manufacturing uses;
	h. Metal salvage facilities, including junkyards;
	i. Manufacturing, use, or storage of any material or substance determined by the Town Council to be injurious to the public’s health, safety, or welfare due to the explosive, flammable, or toxic characteristics of the materials which may include hazar...
	j. Collection, storage, or application of untreated sewage;
	k. Package treatment plants and community sewage facilities unless authorized by the Henderson County Environmental Health Department;
	l. Extractive Industry; and
	m. Fuel oil / bottled gas distributor;

	03. Existing Nonconforming Uses
	a. Generally
	i. Such use of land, if changed, shall be changed only to an allowed use.
	ii. When such use of land has been changed to an allowed use, it shall not thereafter revert to any prohibited use.
	iii. When such use ceases for a period of at least 180 days, it shall not be reestablished.

	b. Reconstruction


	I. Development Standards Applied to Lands in the WSPO
	01. Density and Built-Upon Area Limits in the WSPO
	a. General Requirements
	i. All new development on land within the WSPO shall be configured either under the low density or the high density option in accordance with Table <>, Densities and Built-Upon Area in the WSPO, and the additional standards in this sub-section.
	ii. Any new development subject to these standards and including an above-ground chemical or petroleum-based product storage tank with 250 gallons of capacity or more shall submit for approval and provide a spill containment plan for review and approv...

	b. Calculation of Project Density
	i. Project density shall be calculated as the total built-upon area divided by the total project area.
	ii. A project with "existing development," as defined in these standards, may use the calculation method in sub-section (01) above or may calculate project density as the difference of total built-upon area minus existing built-upon area divided by th...
	iii. Expansions to existing development (as defined in these standards) shall be subject to 15A NCAC 02B .0624 except as excluded in Rule 15A NCAC 02B .0622 (1)(d).
	iv. Where there is a net increase of built-upon area, only the area of net increase shall be subject to density and built upon area limits.
	v. Where existing development is being replaced with new built-upon area, and there is a net increase of built-upon area, only the area of net increase shall be subject to density and built-upon area limits.
	vi. Total project area shall exclude areas below the normal pool elevation.
	vii. Projects under a common plan of development shall be considered as a single project for purposes of density calculation except that they may be considered to have both high and low density areas based on one or more of the following criteria:

	c. Density Averaging
	i. The properties are within the same water supply watershed. However, if one of the properties is located in the critical area of the watershed, the critical area property shall not be developed beyond the applicable density requirements for its clas...
	ii. Overall project density meets applicable density or stormwater control requirements under 15A NCAC 2B .0200.
	iii. Vegetated setbacks on both properties meet the minimum statewide water supply watershed protection requirements.
	iv. Built upon areas are designed and located to minimize stormwater runoff impact to the receiving waters, minimize concentrated stormwater flow, maximize the use of sheet flow through vegetated areas, and maximize the flow length through vegetated a...
	v. Areas of concentrated density development are located in upland areas and, to the maximum extent practicable, away from surface waters and drainageways.
	vi. The property or portions of the properties that are not being developed will remain in a vegetated or natural state and will be managed by a homeowners' association as common area, conveyed to a local government as a park or greenway, or placed un...
	vii. Development permitted under density averaging and meeting applicable low-density requirements shall transport stormwater runoff by vegetated conveyances, to the maximum extent practicable.
	viii. A Watershed Permit (see Section <>, Watershed Permit) to ensure that both properties considered together meet the standards of the watershed ordinance and that potential owners have record of how the watershed regulations were applied to the pro...

	d. Additional Standards for Low Density Projects
	i. Vegetated Conveyances
	ii. Curb Outlet Systems

	e. Additional Standards for High Density Projects
	i. Stormwater control measures (SCMs) shall be designed, constructed, and maintained so that the project achieves either "runoff treatment" or "runoff volume match" as those terms are defined in 15A NCAC 02B .0621;
	ii. For high density projects designed to achieve runoff treatment, the required storm depth shall be one inch.  Applicants shall have the option to design projects to achieve runoff volume match in lieu of runoff treatment;
	iii. Stormwater runoff from off-site areas and existing development (as defined in these standards), shall not be required to be treated in the SCM. Runoff from off-site areas or existing development that is not bypassed shall be included in sizing of...
	iv. SCMs shall meet the relevant minimum design criteria set forth in 15A NCAC 02H .1050 through .1062; and
	v. Stormwater outlets shall be designed so that they do not cause erosion downslope of the discharge point during the peak flow from the 10-year storm event as shown by engineering calculations.


	02. Stormwater Runoff Control Requirements
	a. Stormwater runoff control shall be by use of an approved stormwater control measure (SCM) configured to meet the performance standards of control of the first one inch of rainfall and removal of 85 percent total suspended solids (TSS) and meeting t...
	b. Stormwater control measures located within five miles of the Asheville Regional Airport shall not include standing surface water as such measures can attract waterfowl.
	c. All SCMs required by this section shall be designed by a professional with qualifications appropriate for the type of system being employed. Professionals authorized to design an SCM in accordance with these standards include:
	i. Professional engineers or landscape architects licensed by the State of North Carolina; and
	ii. Professional land surveyors in cases when the design represents incidental drainage within a subdivision as provided in Section 89 (C)-3(7) of the North Carolina General Statutes.

	d. When an SCM serves more than one lot, a homeowners' association or other party shall be responsible for the maintenance of the structure(s).
	e. Maintenance of an SCM shall be performed at such time as the designated sediment storage volume of the measure has been lost to sediment or a part of the installation is not functioning as originally designed, as determined by the Stormwater Admini...
	f. The landowner or owners’ association shall inspect all SCMs annually, record the results on forms approved or supplied by the North Carolina Division of Water Resources, provide the inspection reports to the Town, and notify the responsible party w...
	g. All required repairs and maintenance shall be performed within 90 days after notice From the Stormwater Administrator.
	h. In case of failure by the responsible party to perform the required inspections, reporting, maintenance, or repairs within the stated period, the Town may perform the maintenance or repairs and recover all costs plus an additional 10 percent from t...

	03. Cluster Development
	a. Minimum lot sizes are not applicable to single family cluster development projects; however, the total number of lots shall not exceed the number of lots allowed for single family detached developments in Table <>, Densities and Built-Upon Area in ...
	b. Density or built-upon area for the project shall not exceed that allowed for the critical area or protected area, whichever applies.
	c. All built-upon area shall be designed and located to minimize stormwater runoff impact to the receiving waters and minimize concentrated stormwater flow, maximize the use of sheet flow through vegetated areas, and maximize the flow length through v...
	d. Areas of concentrated density development shall be located in upland area and as far as practicable from surface waters and drainageways.
	e. Cluster developments that meet the applicable low-density requirements shall transport stormwater runoff by vegetated conveyances to the maximum extent practicable.
	f. The remainder of the tract not occupied by dwellings shall be considered as an open space set-aside, and shall remain in a vegetated or natural state.
	g. The title to the open space set-aside area shall be conveyed to any of the following:
	i. An owners' association;
	ii. To a local government for preservation as a park or open space; or
	iii. To a conservation organization for preservation in a permanent easement.

	h. Where an owners’ association is not incorporated, a maintenance agreement shall be filed with the property deeds.

	04. Vegetated Setbacks Required
	a. A minimum 100-foot vegetative setback is required for all new development activities that exceed the low-density option; otherwise, a minimum 30-foot vegetative setback for development activities is required along all perennial waters indicated on ...
	b. All other riparian buffers within the Mills River and French Broad watersheds apply.
	c. Desirable artificial streambank or shoreline stabilization is permitted.
	d. Where USGS topographic maps do not distinguish between perennial and intermittent streams, an on-site stream determination may be performed by an individual qualified to perform such stream determinations.
	e. No new development is allowed in the buffer except for water dependent structures, other structures such as flag poles, signs and security lights which result in only diminutive increases in impervious area and public projects such as road crossing...


	J. Standards for Existing Development
	01. Expansion
	a. Expansions to existing structures shall comply with all applicable requirements in this Ordinance at the time of application submittal.
	b. The total built-upon area added to a lot after (insert the effective date if this Ordinance), shall not exceed the built-upon requirements of the WSPO.
	c. The built-upon area of the existing development is not required to be included in the built-upon area calculations.

	02. Reconstruction of Buildings or Built-Upon Areas
	a. Any existing building or built-upon area not in conformance with the restrictions of these standards that has been damaged or removed may be repaired or reconstructed provided the size of the building or built-upon area is not increased.
	b. The total amount of space devoted to a built-upon area may not be increased unless the additional built-upon area meets the requirements in Table<>, Densities and Built-Upon Area in the WSPO.

	03. Nonconforming Uses
	04. Vacant Lots
	a. A vacant lot of record may be used for any use allowable in the WSPO and the underlying general or conditional zoning district.
	b. Lots of record that do not conform to these standards may be used in accordance with the standards in Section <>, Nonconforming Lots of Record.


	K. Enforcement
	01. Violation
	a. If the Watershed Administrator or other appropriate Town staff member finds that any of the provisions of this section are being violated, they shall notify in writing the person responsible for such violation, indicating the nature of the violatio...
	b. Orders for correction may include any of the following requirements:
	i. Discontinuance of the illegal use of land, buildings, or structures;
	ii. Removal of illegal buildings or structures, or of additions, alterations, or structural changes thereto;
	iii. Discontinuance of any illegal work being done; or
	iv. Any action authorized by this Ordinance to ensure compliance with or to prevent violation of its provisions.

	c. Decisions of the Watershed Administrator may be appealed in accordance with Section <>, Appeal.

	02. Criminal Penalties
	a. Any person violating any provisions of this section shall be guilty of a misdemeanor and, upon conviction, shall be punished in accordance with Section 14-4 of the North Carolina General Statutes.
	b. The maximum fine for each offense shall not exceed $500.00.
	c. Each day that a violation continues shall constitute a separate offense.

	03. Remedies
	a. Any development in violation of the standards of this section may be subject to the remedies established in Section <> Remedies, including the assessment of civil penalties in accordance with Section <>, Assessment of Civil Penalties.
	b. In addition, the North Carolina Environmental Management Commission may also assess civil penalties in accordance with NCGS§143-215.6A .
	c. Each day that the violation continues shall constitute a separate offense.




	§ 3.5 General Lot Standards
	3.5.1. Multiple Buildings or Structures on a Lot
	A. Development Existing Prior to Effective Date
	B. Non-Residential Unified Development
	C. Multiple Family Development
	D. Manufactured or Mobile Home park
	E. In the Rural Mixed (RUM) District

	3.5.2. Required Lot Configuration
	A. Dimensional Requirements
	01. The size, width, depth, shape, orientation, and minimum setback lines of lots shall be as required for the zoning district where located in accordance with the standards in Chapter 3, Districts, and Section <>, Rules of Measurement.
	02. Except for lawfully-established nonconforming lots of record, and special purpose lots, all lots created after (insert the effective date of this Ordinance);, shall have sufficient area, dimensions, and access to allow a principal building to be e...
	03. Lots intended for non-residential, multi-family, and mixed-use development shall be of an adequate size and shape to accommodate required off-street parking, loading, landscaping, and on-site circulation features.

	B. Double Frontage Lots
	01. Double frontage (or “through” lots) shall be prohibited except where essential to provide separation of residential development from traffic arteries or to overcome specific challenges of topography and orientation.
	02. In cases where a double frontage lot abuts a major street, access to the lot shall be provided from the street with the lowest average daily trips.  This requirement may be waived by the Planning Director in cases where compliance with this standa...
	03. A double frontage lot shall include an easement of at least ten feet in width across the rear of the lot which shall prohibit access to the abutting street.

	C. Flag Lots
	01. New Flag Lots
	a. Flag lots shall not be established as part of a conservation subdivision;
	b. The “pole,” arm,” or “pan handle” portion of a flag lot shall maintain a minimum width of at least 30 feet;
	c. In no instance shall there be more than one flag lot accessway for every 100 feet of lot frontage of the ‘parent’ lot;
	d. Two or more adjacent driveways shall maintain a minimum separation of 20 feet from each other where they gain access to a street; and
	e. Flag lots with driveways beyond 150 feet in length shall include a turn around suitable for emergency access vehicles.

	02. Existing Flag Lots
	a. Nothing shall limit the recombination of existing flag lots, and consolidation of existing access is encouraged;
	b. Use of a single driveway to serve an adjoining lot is encouraged.  Wherever possible, the shared driveway shall be on the flag lot; and
	c. In no case shall flag lots be configured to have two “poles,” “arms,” or “pan handles” on different lots adjacent to one another.


	D. Minimum Lot Size
	01. Except for special purpose lots, or in cases of governmental acquisition of land in accordance with Section <>, Governmental Acquisition of Land, no lot established after (insert the effective date of this Ordinance), shall be reduced in size or d...
	02. Except for special purpose lots, or lots subject to a valid approval in accordance with Section <>, Incentives and Alternatives, all lots created after (insert the effective date of this Ordinance), shall meet the minimum lot dimensional requireme...
	03. Corner lots shall be of sufficient size to ensure development may be configured in accordance with the standards in Section <>, Sight Distance Triangles.

	E. Minimum Lot Frontage
	F. Side Lot Lines

	3.5.3. Required Yards
	A. The land area between a lot line and the inner boundary of a required setback is considered as a required yard.
	B. The location of street, side, or rear yards on irregularly-shaped lots shall be determined by the Planning Director in accordance with Section <>, Rules of Measurement.  Wherever possible, the Planning Director shall interpret these boundaries in w...
	C. Except where otherwise provided in Section <>, Setback Encroachments, required yards shall not be subject to encroachment by a building, structure, or outdoor use area.

	3.5.4. Special Purpose Lots
	A. Lots Distinguished
	B. Minimum Size
	C. Access required
	D. Identification

	3.5.5. Split Zoning
	A. Wherever a single lot is located within two or more different zoning districts, each portion of the lot shall be subject to all the regulations applicable to the zoning district where it is located.
	B. In no instance shall a conditional zoning district designation be applied to only a portion of a lot.

	3.5.6. Unified Development
	A. A unified development is a residential, non-residential, or mixed-use development like a shopping or a lifestyle center consisting of at least two buildings located on one or more lots that are planned, permitted, developed, and/or operated as a si...
	B. Structures and land uses located on different lots within a unified development are subject to perimeter setbacks rather than traditional side and rear setbacks applied to individual lots.
	C. All the buildings and land uses within a unified development are treated as a single use or structure with respect to the amount of off-street parking (see Section <>, Unified Developments), the location of landscaping, the application of exterior ...
	D. Signage provisions shall be applied to individual lots and uses unless subject to a uniform sign plan in accordance with Section <>, Uniform Sign Plan.


	§ 3.6 Zoning Map
	3.6.1. Generally
	A. The digital Official Zoning Map maintained in the offices of the Planning Department shall be the final authority as to the status of the current zoning district classification of land in the Town’s planning jurisdiction, and shall only be amended ...
	B. The Official Zoning Map designates the location and boundaries of the conventional and conditional zoning districts established in this Ordinance. The boundaries of overlay zoning districts like the WSPO or the SFHA districts are depicted on the Ov...
	C. The Flood Insurance Rate Map (FIRM) shall designate the location and boundaries of the Special Flood Hazard Area (SFHA) .
	D. The Official Zoning Map shall be maintained in a digital format and paper copies shall be kept on file in the Planning Department and are available for public inspection during normal business hours.
	E. The Town’s Planning Director shall maintain digital copies of superseded versions of the Official Zoning Map for historical reference, as appropriate.
	F. Copies of the Official Zoning Map may be purchased from the Town and paper copies of the map that are certified by the GIS Administrator in accordance with NCGS§160A-79 shall be admissible in evidence and have the same force of effect as the origin...

	3.6.2. Incorporated by Reference
	A. The Official Zoning Map, as amended, is hereby incorporated by reference herein and made part of this Ordinance.
	B. The Overlay Zoning District Map, as amended, is hereby incorporated by reference herein and made a part of this Ordinance.

	3.6.3. Interpretation of Map Boundaries
	A. Boundaries shown as approximately following a utility line or a street, alley, railroad, or other public accessway shall be interpreted as following the centerline of the right-of-way or easement for the utility line or accessway.
	B. If a street, alley, railroad, or utility easement forming the boundary between two separate zoning districts is abandoned or removed from dedication, the district boundaries shall be construed as following the centerline of the abandoned or vacated...
	C. Boundaries shown as approximately following a lot line shall be interpreted as following the lot line as it existed when the boundary was established.  If a subsequent minor adjustment (such as from settlement of a boundary dispute or overlap) resu...
	D. Boundaries shown as approximately following a river, stream, canal, lake, or other watercourse shall be interpreted as following the centerline of the watercourse as it actually exists, and as moving with that centerline to the extent the watercour...
	E. Boundaries shown parallel to or as extensions of features indicated in this subsection shall be interpreted as such.
	F. Boundaries shown as following the boundary of the Town’s corporate limits shall be interpreted as following the boundary of municipal incorporation.
	G. Wherever a single lot is located within two or more different zoning districts, each portion of the lot shall be subject to all the regulations applicable to the zoning district where it is located.
	H. If the specific location of a depicted boundary cannot be determined from application of the above standards, it shall be determined by using the map’s scale to determine the boundary’s distance from other features shown on the map.
	I. Where the actual location of existing physical or natural features vary from that shown on the Official Zoning Map, the Overlay Zoning District Map, or in other circumstances that are not covered by this subsection, the Planning Director shall have...
	J. Determinations of the SFHA or WSPO District boundaries shall be made by the Planning Director, in accordance with the standards in Section <>, Special Flood Hazard Area, or Section <>, Water Supply Watershed Protection (WSPO) Overlay District, as a...
	K. In cases where boundaries on the Town’s Official Zoning Map or the Overlay Zoning District Map are based on another official map promulgated by the State or other federal agency and the other State or federal map is amended, the Town’s maps shall a...

	3.6.4. Maintenance and Revision of Maps
	A. Changes made in zoning district boundaries on the Official Zoning Map shall be considered an amendment to this Ordinance and shall only be made in accordance with Section <>, Conditional Rezoning, or Section <>, Conventional Rezoning, as appropriat...
	B. Changes to the Official Zoning Map approved by the Town Council shall be entered on the Official Zoning Map by the Planning Director promptly after the approval.
	C. Where the ordinance enacting a zoning district boundary change contains wording explaining or clarifying the location of the new boundary, the Planning Director shall enter the boundary on the Official Zoning Map in accordance with the ordinance wo...
	D. Upon entering the most recently approved amendment on the Official Zoning Map, the Planning Director shall also change the date of the map to indicate the date of its latest revision.
	E. Prior versions of the Official Zoning Map shall be retained in a digital format that is capable of being reproduced on paper if requested.



	CHAPTER 4.  LAND USES
	§ 4.1 Chapter Introduction
	4.1.1. Chapter Organization
	A. Principal Uses
	01. Section <>, Principal Uses, sets out the principal use table, or the master listing of common principal use types and the districts where they are allowed.  Each principal use listed in the table is defined in Section <>, Terms Defined.
	02. Section <>, Standards for Specific Principal Uses, sets out the requirements applied to identified principal uses, regardless of the zoning district where they might be located.

	B. Prohibited Uses
	01. Section <>, Prohibited Uses, identifies principal and secondary use types that are prohibited throughout the Town’s planning jurisdiction.
	02. In some cases, overlay zoning districts include prohibitions on certain principal or secondary uses.  Additional information on these use prohibitions is located within the particular overlay district standards (see Section <> Districts: Overlay).

	C. Secondary Uses
	D. Temporary Uses
	E. Unlisted Uses

	4.1.2. Land Uses Distinguished
	A. Principal uses are the primary, permanent use types proposed on a lot (like a single-family home).
	B. Secondary (or accessory) uses are secondary or subordinate uses found on the same lot as a principal use (like a detached garage structure serving a single-family home) and may be a structure or an activity.
	C. Temporary uses are structures or activities permitted for a limited duration of time on a lot (like a portable storage container located on a driveway and used for the purposes of storing or moving a household’s belongings).


	§ 4.2 Principal Uses
	4.2.1. Applicability
	4.2.2. Establishment of a Principal Use
	A. Use Permitted By-Right
	01. A “P” in a cell of the principal use table indicates that the specific use type is permitted by-right in the corresponding zoning district, subject to compliance with any referenced use standards (see Section <>, Standards for Specific Principal U...
	02. By-right uses require issuance of a Zoning Compliance Permit and/or Building Permit prior to establishment and may also require approval of a Site Plan (see Section <> Site Plan).

	B. Uses Permitted by Special Use Permit
	C. Uses Allowed in a Conditional Zoning District
	01. A “C” in a cell of the principal use table indicates that the specific use type is allowable in a conditional zoning district, subject to any referenced use standards.
	02. Establishment of a conditional zoning district requires approval of a Conditional Rezoning (see Section <>, Conditional Rezoning).
	03. Conditional rezoning applications shall be either a Type 1, Limited, or a Type 2, Unlimited Conditional Rezoning application.

	D. Use Not Permitted
	E. Use Standards Applies

	4.2.3. Change of Principal Use
	A. Several of the provisions in this Ordinance are applied at the time of a change of principal use.  For the purposes of this Ordinance, each of the following shall constitute a “change of principal use:”
	01. When an existing principal use type is replaced by a new principal use type with a different name as used in Table <>, Listing of Common Principal Uses;
	02. When an existing principal use type is replaced by a principal use type in a different Use Category or Use Classification as used in Table <>, Listing of Common Principal Uses  (see Section <>, Unlisted Uses, for a description of Use Categories);
	03. When an existing single principal use type becomes a combined principal use type;
	04. When an existing principal use that is conducted entirely indoors becomes conducted entirely outdoors, or vice versa;
	05. Any change in an existing use or development site that triggers the application of a differing set of building code requirements, such as the switch from residential requirements to non-residential or combined use requirements;
	06. If a combined or multiple principal use is changed in ways where the mixture of use types changes or where the relative proportion of floor area devoted to one of the existing use types is modified to the extent that the total minimum off-street p...
	07. When, in the sole opinion of the Planning Director, the principal use type being conducted on a lot or site has materially changed.  For the purposes of this section, “materially changed” shall include, but not be limited to:
	a.  An alteration in the types of products and services typically provided, produced, or consumed on-site;
	b. A significant increase or decrease in the range of products or services offered;
	c. A change in the types of commercial or non-commercial activities taking place on the site; or
	d. A significant change in the type of customers, patrons, visitors, or occupants of a site.


	B. Conversion from one use type to the same use type under the same or a different owner is not a change in use.
	C. Additions or expansions of an existing use may require the need for compliance with all the applicable standards in this Ordinance (see Section <>, Alterations to Existing Development).
	D. Addition or conversion of secondary uses or the operation of a temporary use does not constitute a change of principal use.

	4.2.4. Combination Principal uses
	A. Incorporate only those use types allowed in the applicable zoning district;
	B. Comply with all the use standards that apply to each use type in the development; and
	C. Comply with the required method of establishment for the use type identified in Table <>, Listing of Common Principal Uses.

	4.2.5. Listing of Common Principal Uses
	A. Use Classifications
	01. Individual principal uses in the principal use listing are organized into one of the following four different use classifications, based upon their characteristics: Commercial; Industrial; Institutional; and Residential.
	02. Use classifications and the use categories that comprise them are more generally described in Section <>, Unlisted Uses.
	03. The common principal use table includes only principal uses; secondary use types are in Section <>, Secondary Uses.

	B. Use Categories
	01. Each of the four use classifications includes a series of use categories, identified by the black rows in the summary table of common principal uses. Use categories are groupings of similar use types that are grouped based on similar purposes or f...
	02. Individual use types listed in the table of principal use types are listed in alphabetical order by use category.
	03. Use categories and their characteristics are more generally described in Section <>, Unlisted Uses.

	C. Use Types


	§ 4.3 Standards for Specific Principal Uses
	4.3.1. Adult Day Care
	A. The use shall be certified by the North Carolina Department of Health and Human Services;
	B. The use shall obtain all required licenses and permits from the State;
	C. The use shall not permit overnight accommodation of patrons;
	D. The use includes a pick-up and drop-off area that allows patrons to enter and exit vehicles without crossing a parking lot or vehicular accessway;
	E. The use shall comply with the standards in Section <>, Non-Residential Design Standards; and
	F. The pick-up and drop-off area shall not be located within a required yard or landscaping area.

	4.3.2. Animal Boarding, Indoor Only
	A. All activities, including kennels, runs, exercise areas, and pet relief areas shall take place within fully-enclosed structures or shall be subject to an acoustical engineer’s certified findings that the use will not create unreasonable or objectio...
	B. Animal waste shall not be stored within 50 feet of any lot line; and
	C. Any animal suspected of showing symptoms of rabies or other pathogenic infection potentially dangerous to humans shall be immediately segregated and reported to Animal Control or other appropriate authority.

	4.3.3. Animal Boarding, Indoor and Outdoor
	A. All structures shall be designed and maintained in a manner to prevent the development of unsanitary conditions;
	B. All activities associated with the use shall take place within enclosed and soundproofed structures, or the use shall comply with the following requirements:
	01. An outdoor activity area or run may be provided only for exercise/relief areas for the animals;
	02. All outdoor activity areas or runs shall be located to the side or rear of the principal building;
	03. No outdoor activity area or run shall be located within 50 feet of any lot line;
	04. The use shall provide a Type D perimeter landscaping buffer along all lot lines located within 100 feet of an outdoor activity area or run;

	C. Outdoor activity areas shall include areas protected from the weather and be enclosed by a fully opaque fence or wall at least six feet in height; and
	D. Any animal suspected of showing symptoms of rabies or other pathogenic infection potentially dangerous to humans shall be immediately segregated and reported to Animal Control or other appropriate authority.

	4.3.4. Animal Shelter
	A. All activities associated with the use shall take place within enclosed and soundproofed structures, or the use shall be separated from land in a residential district by at least 100 feet.
	B. Outdoor areas used to house or exercise animals shall be protected from the weather and enclosed by a fence at least six feet in height.
	C. Any animal suspected of showing symptoms of rabies or other pathogenic infection potentially dangerous to humans shall be immediately segregated and reported to Animal Control or other appropriate authority.

	4.3.5. Antenna Collocation, Major
	4.3.6. Antenna Collocation, Minor
	4.3.7. Athletic Field or Court
	A. Athletic fields and courts used for night-time or weekend activities shall be located at least 75 feet from lot lines shared with residentially-zoned land.
	B. The athletic field or court shall be surrounded by a fence with a minimum height of four feet, and shall be supplemented with netting or other devices that limit projectiles from travelling off-site, if determined necessary by the Planning Director.
	C. Exterior lighting for athletic fields and courts shall comply with the applicable standards in Section <>, Exterior Lighting, and configured so that the maximum illumination at any lot lines abutting residentially-zoned or used lands does not excee...

	4.3.8. Auditorium, Coliseum, Convention Center
	A. The parcel or site shall have an area of at least three acres;
	B. Dining and banquet facilities may be provided for employees, trainees, and conferees, provided the gross floor area devoted to such facilities does not exceed 50 percent of the total floor area of the principal building;
	C. The building shall be located at least 500 feet from any lot in a single-family residential zoning district;
	D. The use shall comply with the standards in Section <>, Non-Residential Design Standards; and
	E. The main entrance to the lot or site shall be served by a major street.

	4.3.9. Bank or Credit Union
	A. Freestanding automated teller machines require Site Plan approval and shall comply with the Standards in Section <>, Automated Teller Machine (ATM).
	B. Drive-throughs shall comply with the standards in Section <>, Drive-Throughs.

	4.3.10. Bar, Cocktail Lounge, or Private Club
	A. The main entrance of the use shall face a street or outdoor gathering area.  In cases where the main entrance could face more than one street, it shall be configured to face the street with the larger number of non-residential establishments or whe...
	B. Except within the TNC district, the use shall have a six-foot-high opaque fence or masonry wall along all lot lines abutting a residential district; and
	C. Outdoor seating (including, but not limited to, seating for dining or listening to live or recorded acoustic or amplified entertainment outside of the building) shall comply with the standards in Section <>, Outdoor Dining or Seating.

	4.3.11. Bed and Breakfast
	A. The use shall be owned and operated by a person who resides on the site.
	B. The use shall be located in a structure that was originally constructed as a residential dwelling and there shall be no substantial modifications to the exterior appearance of the structure, provided that fire escapes, handicapped entrances, and ot...
	C. No more than six guest sleeping rooms may be included.  Bed and breakfast uses with more than six guest sleeping rooms are classified as a hotel or motel.
	D. Meals served on the premises shall be solely for guests and employees.
	E. Rooms shall not be equipped with cooking facilities.
	F. Off-street parking other than on a driveway with a maximum width of 24 feet shall not be allowed in any required setback.
	G. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a residential district.

	4.3.12. Boarding House
	A. A boarding house shall not be located within 1,000 feet of another boarding house;
	B. A boarding house shall meet the applicable dimensional requirements for a single-family detached residential use in the zoning district where located;
	C. The property owner or a designated property manager responsible for operating the boarding house in accordance with this Ordinance must reside on the same premise as the boarding house;
	D. No more than five resident sleeping rooms shall be available for rent;
	E. At least 15 square feet of common living area other than the kitchen, hallways, and bathrooms shall be provided per resident sleeping room;
	F. Separate structures, secondary buildings, and garages shall not be used as a resident sleeping room;
	G. No separate exterior doorways for individual resident sleeping rooms shall be permitted;
	H. A resident sleeping room shall not contain a kitchen;
	I. Off-street parking other than on a driveway with a maximum width of 24 feet shall not be allowed in any required setback; and
	J. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a residential district.

	4.3.13. Bottle Shop (on-Premise Consumption)
	4.3.14. Broadcasting Tower
	A. Any broadcasting towers shall be setback from all lot lines a minimum distance equal to the height of the tower.
	B. The use shall not include a helipad or helicopter landing facilities.
	C. Broadcasting studios that incorporate towers or other vertical projections that send or receive electronic signals shall also comply with the applicable requirements in Section <>, Telecommunications Facilities.

	4.3.15. Bulky Item Sales
	A. Portable storage containers and dumpsters that are utilized for the purpose of display and any bulky item that exceeds 10 feet in height shall not be placed within required setbacks, parking, or required landscaping areas.
	B. Bulky items that are less than or equal to 10 feet in height must be located at least 10 feet from any public street and shall not be placed within required parking or landscaping areas.
	C. Bulky items are defined in Section <>, Terms Defined.

	4.3.16. Bungalow Court
	A. PURPOSE AND INTENT
	B. STANDARDS
	01. A bungalow court shall be located on a site of at least one acre, but not more than five acres in area, and shall include at least three principal dwelling units.
	02. All dwellings shall be located on their own individual lots.
	03. The use shall comply with the maximum density and minimum setback requirements for the bungalow court use type in the zoning district where proposed.
	04. Bungalow courts shall be limited to single-family detached dwellings as the principal use, though accessory dwelling units in accordance with Section <>, Accessory Dwelling Unit, Detached, or Section <>, Accessory Dwelling Unit, Internal, and home...
	05. The bungalow court shall provide a Type B perimeter buffer configured in accordance with Section <>, Perimeter Buffers, along all lot lines that abut a residential district.
	06. All driveways shall be shared by at least three, but no more than five lots.
	07. Bungalow courts that incorporate off-street parking shall include a shared driveway(s) that:
	a. Is located on commonly-owned land or is the subject of a shared access easement granting access to all lots or dwellings served by the shared driveway;
	b. Comprised of concrete, brick, or pavers; and
	c. Located central to the dwellings served.



	4.3.17. Business Incubator
	A. Use types located within a business incubator use type are subject to the business incubator use specific standards, not the use standards that would typically apply if it were a principal use on its own lot;
	B. In no instance shall a business incubator include a use type that is not permitted as a principal use in the district where located, or any of the following use types:
	01. Bar; cocktail lounge, or private club;
	02. Funeral-related services or mausoleums;
	03. Equipment sales, rental, or repair;
	04. Heavy manufacturing;
	05. Metal fabrication;
	06. Nightclub or dance hall;
	07. Psychiatric services;
	08. Residential uses of any kind or type;
	09. Salvage or junkyard;
	10. Sexually-oriented business;
	11. Tattoo or piercing establishment; or
	12. Vehicle painting or bodywork;

	C. Business incubators shall meet the off-street parking requirement for this use type in Table <>, Table of Minimum Off-Street Parking Requirements, not the individual types of uses within the business incubator;
	D. Floor area within a building serving as a business incubator may be used for storage, but no outdoor activity or storage shall be permitted with a business incubator; and
	E. When located within a GLC, TNC, or conditional zoning district, the use shall comply with the standards in Section <>, Non-Residential Design Standards.

	4.3.18. Campground
	A. Campgrounds shall not include permanent residences, except as necessary for caretakers;
	B. No individual campsite may be occupied for a period longer than 90 days per calendar year;
	C. Individual campsites shall maintain a minimum size of 500 square feet in area each and at least 20 feet in width;
	D. Campgrounds shall provide a common recreational area consisting of at least 100 square feet per campsite;
	E. Campgrounds shall provide sufficient groundcover to prevent erosion;
	F. Individual campsites shall be set back at least 100 feet from the front lot line and at least 50 feet from the side and rear lot lines; and
	G. Waste collection facilities shall be screened in accordance with Section <>, Screening.

	4.3.19. Catering Establishment
	4.3.20. Cemetery or Mausoleum
	A. New cemeteries shall be located on a site or parcel with an area of at least two acres; this standard shall not apply to existing cemeteries or the expansion of existing cemeteries;
	B. Cemeteries shall include drive aisles or vehicular accessways of at least 12 feet in width or greater as needed for the parking and maneuvering of funeral processions; and
	C. Interments shall take place at least 25 feet from any lot line and comply with all applicable requirements of the North Carolina General Statutes.

	4.3.21. Child Day Care
	A. The use shall not permit overnight accommodation of patrons;
	B. The use shall include a fenced outdoor gathering area of at least 25 square feet per patron receiving care;
	C. The use includes a pick-up and drop-off area that allows patrons to enter and exit vehicles without crossing a parking lot or vehicular accessway;
	D. The pick-up and drop-off area shall not be located within a required yard or landscaping area;
	E. The use shall comply with the standards in Section <>, Non-Residential Design Standards; and
	F. A child day care shall provide a Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, along all lot lines that abut a residential district.

	4.3.22. Coffee Shop or Retail Bakery
	4.3.23. Community Center
	A. The main entrance to the lot or site shall be served or have direct access to a major street;
	B. Outdoor courts, swimming pools, and athletic fields shall be located at least 50 feet from any lot line abutting a residential district;
	C. Community centers proposed in residential districts shall be on a lot of at least two acres in area;
	D. The use shall comply with the standards in Section <>, Non-Residential Design Standards; and
	E. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a residential district.

	4.3.24. Community Recreation Facility (private)
	A. The minimum area for a private community recreation facility serving a non-residential use shall be at least two acres.
	B.  Private community recreation uses shall have at least one direct vehicular access to a public or private street.  However, if the use is intended to serve only a membership that is limited to a particular residential development, access may be pro...
	C. A minimum distance of at least 50 feet shall be maintained between a clubhouse, swimming pool, any court or athletic field, or golf course tee, green, or fairway and any adjacent residence.
	D. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a residential district as well as along all lot lines shared with a residential dwelling unit, if located within ...

	4.3.25. Computer Related Services
	4.3.26. Congregate Care
	A. With the exception of density, congregate care uses shall meet other applicable dimensional requirements for a non-residential use in the zoning district where located.
	B. Congregate care buildings containing living units shall comply with the standards in Section <>, Multi-Family Design Standards.
	C. The facility shall provide centrally located, shared food preparation, services to residents, and shared dining areas.
	D. Common recreation, social, and service facilities shall be provided at a minimum rate of 30 square feet per dwelling unit or per rooming unit.
	E. All facilities shall be solely for the use of residents and their guests.
	F. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a residential district.

	4.3.27. Conservation Subdivision
	A. Conservation subdivisions shall comply with the standards in Section <>, Conservation Subdivision.
	B. Conservation subdivisions shall be served by a public wastewater treatment system and a public potable water system or may be served by a community-level wastewater treatment system and individual wells, subject to the prior approval of Henderson C...

	4.3.28. Continuing Care Retirement Community (CRCC)
	A. The maximum density for the independent living units may not exceed that permitted in the zoning district where located. However, other living units where assistance is offered or congregate care is provided, shall not be subject to density require...
	B. Single-family detached dwellings are not subject to the dimensional standards for the zoning district where located but must maintain 15 feet from each lot line and any other principal structure whether on the same or a different lot.  CCRCs shall ...
	C. Multi-dwelling unit structures within a CCRC shall comply with the standards in Section <>, Multi-Family Design Standards.
	D. In no instance shall any individual site within a CCRC exceed a maximum lot coverage of 70 percent.
	E. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed around the perimeter of the development.
	F. Access and circulation shall adequately provide for firefighting equipment, service deliveries, and refuse collection.
	G. Pedestrian paths shall form a logical, safe, and convenient system for pedestrian and handicapped access to all on-site buildings and facilities as well as major off-site destinations.

	4.3.29. Contractor Services Office / Yard
	A. All activity, including storage of materials, vehicles, and equipment, shall be fully screened from adjacent lots located within a residential zoning district.
	B. Storage of materials, fleet vehicles and equipment is permitted as a secondary use, subject to the standards in Section <>, Screening.

	4.3.30. Convenience Store (with Gasoline Sales)
	A. Vehicle repair or storage shall be prohibited.
	B. Inclusion of a restaurant or food counter providing products shall require the provision of adequate off-street loading facilities that may be utilized without interrupting typical on-site vehicular and pedestrian circulation.
	C. Fuel facilities shall comply with the standards in Section <>, Gasoline Sales.
	D. Drive through and fuel canopies shall comply with the standards in Section <>, Canopies (Drive Through and Fuel, etc.).
	E. Automatic car washes provided as a secondary structure shall be located to the side or the rear of the principal structure and shall comply with the standards in Section <>, Vehicle Washing or Detailing.
	F. Outdoor sales and display areas, if provided, shall comply with the standards in Section <>, Outdoor Display/Sales.

	4.3.31. Co-Working Space
	A. Use types and activities associated with a co-working space shall be limited to the range of activities typically associated with office uses.
	B. Food or beverages produced or sold within the use shall be limited to patrons of co-working space not the general public.
	C. Delivery of personal services within the co-working space (manicure, massage, education, exercise classes, child care, etc.) shall be limited to patrons of the co-working space and shall take place indoors or within designated outdoor gathering are...
	D. Facilities for pets shall be indoors or fully screened from adjacent streets and other uses.

	4.3.32. Duplex Dwelling
	A. Use of a single shared primary entrance serving both individual dwelling units is strongly encouraged.  If a shared entrance is not practical or possible, placement of primary entrances on separate building facades is encouraged.
	B. When a duplex dwelling is on a corner lot, the use may include two separate driveways on different lot frontages, provided each driveway is configured in accordance with Section <>, Access and Driveways, and all applicable Town or State standards r...
	C. A Type B perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a another lot containing a single-family detached dwelling.

	4.3.33. Electrical, HVAC, or Plumbing Fabrication
	A. All activity, including storage of materials and products shall be conducted entirely within a fully enclosed building.  The temporary loading and off-loading of vehicles shall be permitted outside.
	B. Storage of fleet vehicles and equipment is permitted as a secondary use, subject to the standards in Section <>, Screening.
	C. Uses shall not emit smoke, odor, objectionable waste materials, or excessive noise.
	D. No vibration that is discernible without the aid of instruments shall be produced at or beyond the lot line.
	E. No direct glare from high temperature processes such as combustion or welding shall be permitted to be visible from off-site areas.

	4.3.34. Employee Housing
	A. Employee housing uses shall only be occupied when the related employment activity is operational.
	B. Accommodations within employee housing shall be limited to employees and their immediate family members, not members of the general public.
	C. All employee housing dwellings and associated structures shall comply with the federal guidelines for H-2A Housing for temporary laborers.
	D. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting another lot containing a single-family detached dwelling.
	E. All vehicles and equipment associated with an employee housing use or the associated employment activity shall be parked or stored within improved parking areas surfaced with asphalt or other all-weather surface to ensure proper drainage and avoid ...
	F. Centralized waste collection facilities shall be configured in accordance with Section <>, Refuse and Recycling Containers.

	4.3.35. Equipment Sales, Rental, and Repair, Light
	A. All structures, buildings, or enclosed areas used for the operation shall be a minimum of 75 feet from any residentially zoned property.
	B. The use shall not generate noise, vibration, glare, fumes, odors, or electrical interference beyond what normally occurs in the zoning district in which it is located.
	C. Equipment cleaning and repair shall take place entirely within an enclosed structure.
	D. Outdoor storage of equipment shall be screened in accordance with Section <>, Screening.
	E. Outdoor sales or display areas shall comply with the requirements in Section <>, Outdoor Display/Sales.

	4.3.36. Event Venue, Indoor and Outdoor
	A. Outdoor activity areas shall be set back from lot lines shared with a residential use by an amount at least twice the minimum rear setback for the district where the use is located.
	B. The maximum number of guests shall be in accordance with the maximum occupancy of the principal structure as determined by the Fire Marshal, as appropriate.
	C. Outdoor activities shall not take place between the hours of 9:00 PM and 7:00 AM on Sundays through Thursdays, and 10:00PM and 7:00AM on Fridays and Saturdays.
	D. Exterior lighting shall not project into adjoining residential lots.  Use of stadium-style or other pole-mounted lighting is prohibited.
	E. Lighting of accessible paths may be provided, if necessary.
	F. The event venue shall provide sufficient on-site trash receptacles and shall ensure that windblown trash or other debris does not accumulate anywhere on the site.
	G. Event venues shall demarcate the boundaries of the event venue site for guests and shall include fences, walls, or other techniques such as landscaping to ensure guests do not inadvertently trespass on adjacent lots.
	H. Event venues shall ensure adequate ingress and egress from all buildings and structures to accommodate emergencies.
	I. A type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a residential district.

	4.3.37. Extractive Industry
	A. GENERAL REQUIREMENTS
	01. The minimum development area shall be five acres.
	02. The use shall not require the use of residential neighborhood streets to gain ingress or egress.
	03. Where the final slope of areas being excavated will exceed 30 percent, such areas shall be enclosed with a fence at least six feet high located not less than ten feet from the excavation’s edge.
	04. Excavated areas, stockpiles, waste storage piles, and associated processing, storage, and loading areas shall be fully screened from view from major streets and lots in residential zoning districts in accordance with the standards in Section <>, S...
	05. No blasting operations shall be conducted during the hours from 6:00 PM to 8:00 AM, and when conducted, shall not cause unreasonable amounts of noise, vibration, dust, or flying debris on nearby lots.
	06. No operations shall impede the normal flow of any stream or watercourse, result in the deposition or erosion of stream banks, pollute any stream, undermine any public street or bridge, or promote flooding on adjacent land.

	B. REHABILITATION PLAN AND GUARANTEE REQUIRED
	01. Upon discontinuance of operations, all buildings and equipment shall be removed, and excavated areas shall be rehabilitated in accordance with a rehabilitation plan included as part of the application to establish the use.
	02. The rehabilitation plan shall identify the ways the site will be returned as closely as possible to its original condition or a condition suitable for a specified alternate use.  The rehabilitation plan shall address the storage and protection of ...
	03. The estimated cost of carrying out the rehabilitation plan shall be filed with the application.  The estimate shall be certified as approximately correct by a professional engineer licensed to practice in the State of North Carolina with expertise...
	04. A rehabilitation performance guarantee, payable to the Town, shall be required in an amount equal to the estimated cost of carrying out the rehabilitation plan in accordance with Section <>, Performance Guarantee.
	05. The rehabilitation performance guarantee shall be maintained as a legally binding obligation until such time as the Town Council determines that all rehabilitation work has been satisfactorily completed.
	06. If the Town Council finds that extractive uses have been discontinued for a period of 12 consecutive calendar months and that no major attempts have been made to implement the rehabilitation plan, it shall order forfeiture of the guarantee and the...


	4.3.38. Family Care Home
	A. Family care homes shall obtain a Zoning Compliance Permit and shall comply with the standards in NCGS§160D-907.
	B. A lot containing a family care home shall not be located within one-half mile (2,640 feet) of another lot containing a family care home or a group home.
	C. A family care home house shall meet the applicable dimensional requirements for a single-family detached residential use in the zoning district where located.
	D. In no instance shall a family care home contain more than 10 children.

	4.3.39. Fire/EMS/Police Station
	4.3.40. Fitness Center
	A. Fitness centers that include outdoor exercise or use areas shall be located on lots of at least one acre in size.
	B. Outdoor exercise or use areas shall:
	01. Be fully enclosed by a fence or wall meeting the minimum height necessary to ensure equipment is contained within the fitness center site;
	02. Comply with all applicable requirements in Section <>, Exterior Lighting; and
	03. Not include a public address system or amplified music audible beyond the lot line after nightfall.


	4.3.41. Flea Market
	A. Hours of operation shall be limited to 7:00 AM to 7:00 PM;
	B. Off-street parking shall be provided with a minimum of three spaces per stand or rented space;
	C. Sanitary facilities shall be provided for both men and women;
	D. Provisions shall be made for garbage or trash removal for each day the flea market is open to the public; and
	E. All rental spaces and buildings shall maintain a 50-foot setback from residentially-zoned land.

	4.3.42. Fraternal Club or Lodge
	A. Outdoor activity areas shall be at least 75 feet from a lot line shared with a single-family residential district.
	B. Public address systems are prohibited except when contained entirely within a building.
	C. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a residential district.

	4.3.43. Freight Terminal
	A. An application for establishment of this use shall include a truck route plan that designates routes to minimize impacts on residential areas, schools, or other land uses that would be negatively impacted by truck traffic.
	B. The use shall have direct access onto a major street.
	C. Areas intended for the short-term storage of trucks or trailers shall be considered impervious, regardless of the surface material.
	D. All unpaved storage areas shall be maintained in a manner that prevents dust from adversely impacting adjacent properties.
	E. Security fencing of a minimum height of six feet or other comparable method of enclosure shall be provided around all outside storage and staging areas.
	F. Where the site is bounded by a railroad right-of-way currently being used for rail service to the terminal, no setback shall be required between the railroad right-of-way and the freight terminal use.

	4.3.44. Fuel Oil / Bottled Gas Distribution
	A. Uses engaged in the storage or distribution of flammable materials shall meet the requirements established by the fire prevention code of the National Board of Fire Underwriters and the National Fire Protection Association standards, Flammable and ...
	B. Above ground storage tanks with a capacity of 100 gallons or more shall be located at least 75feet from all lot lines.

	4.3.45. Funeral Related services
	A. Crematories shall not be included with a funeral-related service use within or abutting a residential zoning district;
	B. All storage shall take place within enclosed buildings; and
	C. Display of sample headstones or other memorials shall be fully screened from any lot line shared with a lot in a residential zoning district as well as from any public right-of-way or greenway.

	4.3.46. Gasoline Sales
	A. Fuel storage shall take place entirely underground.
	B. Fuel storage shall be located at least 20 feet from all principal buildings.
	C. Tank access ports for refilling shall be configured so that no refilling vehicle blocks vehicular ingress or egress to the site during the refilling process.
	D. Fuel pumps and pump islands shall be located no closer than 20 feet to any lot line or right-of-way.  Internal lot line setbacks are not applied within unified developments.
	E. Any secondary use, such as canopies, shall comply with the applicable standards in Section <>, Secondary Uses.
	F. In no instance shall fuel lines be located within a public utility or drainage easement.
	G. Above-grade tank vents may not be freestanding, and shall be attached to a principal or secondary structure.
	H. Gasoline sales uses shall include an opaque fence or wall of six feet in height or higher if permitted by the fence standards in the district where located, along all lines abutting a residential zoning district.

	4.3.47. Golf Course, Public or Private
	A. A minimum distance of at least 50 feet shall be maintained between a tee, green, or fairway and any adjacent principal or habitable secondary structure not associated with the golf course use.
	B. Activities like driving ranges and similar features shall incorporate fencing, netting, or other control measures around the perimeter of the activity area to ensure projectiles do not leave the area and endanger off-site areas.
	C. Golf course uses that include recreational structures shall comply with the standards applied to Section <>, Community Recreation Facility (private).

	4.3.48. Governmental Maintenance and Storage
	A. Government maintenance and storage facilities shall comply with the applicable standards for outdoor storage (see Section <>, Storage, Outdoor (as a Principal Use).
	B. Equipment capable of producing noise or sound in excess of 70 decibels shall be located no closer than 75 feet to the nearest residential zoning district.
	C. The use shall not generate noise, vibration, glare, fumes, odors, or electrical interference beyond what normally occurs in the zoning district in which it is located.
	D. The use shall comply with the standards in Section <>, Non-Residential Design Standards.

	4.3.49. Grocery Store
	A. Outdoor display and sales areas shall be configured in accordance with Section <>, Outdoor Display/Sales.
	B. Storage shall take place within an enclosed building or be located behind the rear line of the principal building.

	4.3.50. Grooming (Animal)
	A. Overnight boarding of animals shall not be permitted.
	B. All activities shall take place solely within an enclosed structure.
	C. Animal grooming uses located within multi-tenant structures shall be soundproofed.
	D. Free-standing animal grooming facilities abutting a residential zoning district shall be soundproofed.

	4.3.51. Group Home
	A. A lot containing a group home shall not be located within one-half mile (2,640 feet) of another lot containing a family care home, residential treatment facility, or another group home;
	B. A group home shall meet the applicable dimensional requirements for a single-family detached residential use in the zoning district where located;
	C. A group home shall provide at least 150 square feet of floor area per occupant;
	D. The use shall be operated in a manner that is compatible with the surrounding neighborhood and shall not be detrimental to adjacent lands as a result of traffic, noise, refuse, parking, loitering, or other activities;
	E. The number of occupants in a group home shall be limited to the maximum number that may be accommodated while at the same time complying with all applicable Town regulations and State requirements;
	F. The use shall maintain a residential appearance compatible with its surroundings when proposed in a residential or mixed-use district; and
	G. The use shall meet all State requirements, as well as all applicable housing and building code requirements.

	4.3.52. Hair, Nails, and Skin-Related Services
	4.3.53. Halfway House
	A. A lot containing a halfway house shall not be located within one mile (5,280 feet) of another lot containing another halfway house, or a bar, cocktail lounge, nightclub, boarding house, group home, or sexually oriented business;
	B. A halfway house shall meet the applicable dimensional requirements for a non-residential use in the zoning district where located;
	C. The maximum number of residents in a halfway house shall be limited to five in addition to any staff or landowners and their families;
	D. Visitation by members of the public to a resident living in a halfway house may only take place between the hours of 7:00 AM and 7:00 PM;
	E. The use shall meet all State requirements, as well as all applicable housing and building code requirements; and
	F. The use shall include information, visible from outside the front entrance, the lists an emergency contact name and telephone number that is available 24 hours a day.

	4.3.54. Hospital
	A. Be located on a site or parcel with an area of at least five acres;
	B. Be located on a parcel that fronts or has direct access to a major street;
	C. Locate the emergency vehicle entrance on a major street;
	D. Not locate an emergency vehicle entrance in an area across the street from a residential zoning district;
	E. Be served by a public water and wastewater system;
	F. The use shall comply with the standards in Section <>, Non-Residential Design Standards; and
	G. Ensure that principal structures are located at least 75 feet from any lot line.

	4.3.55. Homeless Shelter
	A. A lot containing a homeless shelter shall not be located within one mile (5,280 feet) of another lot containing another homeless shelter, halfway home, group home, or sexually-oriented business.
	B. A homeless shelter shall meet the applicable dimensional requirements for a non-residential use in the zoning district where located.
	C. The use shall meet all State requirements, as well as all applicable housing and building code requirements.

	4.3.56. Hotel or Motel
	A. All hotel and motel buildings and parking shall be located at least 50 feet from any lot line abutting a residential zoning district.
	B. Any secondary uses or structures, such as restaurants, shall not be located along the side of the property adjacent to a residential district or use.
	C. Restaurants, bars, and night clubs approved as a secondary to a hotel or motel use shall be subject to the principal use standards for these use types.
	D. Outdoor activity areas shall not be located along the side of the property adjacent to a residential zoning district or use.

	4.3.57. Indoor Recreation, Commercial or Public
	A. All activity shall take place entirely within an enclosed structure.
	B. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a residential district.

	4.3.58. Indoor Shooting Range
	A. All firing-related activities shall take place within a building;
	B. Firing areas shall be configured to ensure metal fragments do not escape the building’s containment areas;
	C. Exhaust fans and other equipment shall be configured to ensure lead or other airborne hazardous materials do not escape the building; and
	D. The use shall be configured such that no noise attributed to operations inside the building are audible on off-site areas.

	4.3.59. Instructional Services
	4.3.60. Laundry and Cleaning Services
	A. No more than 10,000 square feet of floor area shall be devoted to the dry cleaning, laundering, or finishing processes;
	B. No smoke-producing equipment or process shall be used;
	C. No petroleum-based chemicals in excess of 500 gallons shall be stored in above-ground tanks; and
	D. Drive throughs shall comply with the standards in Section <>, Drive-Throughs.

	4.3.61. Live/Work Dwelling
	A. The residential portion of the building shall occupy at least 50 percent of the gross floor area;
	B. The non-residential portion of the building shall be limited to an office, personal service, retail sales, or restaurant use type;
	C. Drive-through facilities are prohibited; and
	D. Nothing shall limit the placement of residential floor area on the ground floor on lots within the TNC district, provided the non-residential portion of the use has its own entrance or provided that the building has a shared primary entrance.  A no...

	4.3.62. Maker Space
	A. The use shall include adequate ventilation and equipment for the dispersal of vapors, dust, or airborne contaminates created within the structure.
	B. The use shall include a fire suppression system as required by the North Carolina Fire Code and associated appendices.
	C. The use shall not operate between the hours of 9:00 PM and 7:00 AM.
	D. Incidental sale of products created on site is permitted, but shall take place entirely within an enclosed building.
	E. When located within a TNC, GLC, or conditional zoning district, the use shall comply with the standards in Section <>, Non-Residential Design Standards.

	4.3.63. Manufactured Home
	A. A manufactured home located within a manufactured home park shall comply with the standards in Section <>, Manufactured Home Park.
	B. A manufactured home located outside a manufactured home park shall comply with the following standards:
	01. It shall be occupied only as a single-family dwelling;
	02. Except on lots in the RUM district, it shall be the single principal use on a lawfully-established lot of record;
	03. It shall comply with NCGS§160D-910;
	04. It shall be configured in accordance with the standards established by the North Carolina Department of Insurance and the most current version of the State of North Carolina Regulations for Manufactured Homes;
	05. The towing apparatus, wheels, axles, and transporting lights shall be removed;
	06. It shall include continuous skirting enclosing the space between the bottom of the home and the ground; continuous skirting or other means ;
	07. It shall include stairs, porches, entrance platforms, ramps, and other means of entrance and exit that are installed or constructed in accordance with the standards set by the North Carolina Building Code.  They shall be attached firmly to the pri...
	08. It shall maintain exterior siding comparable in composition, appearance, and durability to the exterior siding commonly used in standard residential construction, which consists of one or more of the following:
	a. Vinyl or aluminum lap siding (whose reflectivity does not exceed that of flat white paint);
	b. Cedar or other wood siding;
	c. Stucco siding; or
	d. Brick or stone siding;

	09. It shall maintain a roof pitch with a minimum vertical rise of three feet for each 12 feet of horizontal run;
	10. It shall include a roof finished with a Class C or better roofing material that is commonly used in standard residential construction; and
	11. It shall provide an eave projection of no less than six inches, which may include a gutter.


	4.3.64. Manufactured Home Park
	A. MINIMUM AREA
	B. INDIVIDUAL DWELLING UNIT SPACES
	01. GENERALLY
	a. The site plan for a manufactured home park shall indicate each individual dwelling unit space.
	b. Yards and setbacks shall be measured from dwelling unit space boundaries.
	c. No more than one manufactured dwelling may be located on any single dwelling unit space.
	d. The manufactured home park shall not exceed the maximum density of the zoning district in which it is located.
	e. No manufactured home lots shall be located within the special flood hazard area.

	02. SPECIFIC REQUIREMENTS

	C. MANUFACTURED HOME STANDARDS
	01. Except for the foundation skirting requirements, all manufactured homes located within a manufactured home park shall comply with the standards in Section <>, Manufactured Home.
	02. The foundation area of a manufactured home in a manufactured home park shall be completely screened and the foundation screening must be kept in a well-maintained condition.

	D. REPLACEMENT DWELLINGs
	01. All new or replacement manufactured homes located in manufactured home parks shall be a minimum of 12 feet in width, measured at the narrowest part of the shortest axis of the home.
	02. In no instance shall the total number of manufactured or mobile dwellings exceed the total number of dwelling unit spaces as they existed on (insert the effective date of this Ordinance).

	E. ADDITIONS TO DWELLINGS AND SECONDARY STRUCTURES
	01. Detached garages and secondary buildings may be erected on manufactured home dwelling unit spaces in accordance with Section <>, Secondary Uses.
	02. No living compartment or structure, other than a Florida Room or other prefabricated structure, specifically designed for manufactured home use or extension, shall be added to any manufactured home.
	03. Porches covered with a roof and open on three sides may be permitted if required setbacks can be maintained and if such the porch complies with the North Carolina Building Code.

	F. PROJECT BOUNDARY BUFFER
	G. PARK OFFICE
	H. STREETS
	01. Each manufactured home dwelling space shall abut an improved street, accessway, or driveway, which shall have unobstructed access to a State-maintained street.
	02. Streets in the manufactured home park shall have a minimum paved width of 20 feet.  In addition, every such street shall lie within a cleared right-of-way having a minimum width of 40 feet.
	03. Maintenance of such streets shall be provided by the owner or operator of the park.
	04. Permanent dead-end streets or cul-de-sacs shall not exceed 500 feet in length and shall be provided with a turnaround or other means of complying with all applicable Fire Code requirements.
	05. Streets or drives within the manufactured home park shall intersect as nearly as possible at right angles, and no street shall intersect at less than 75 degrees.  Where a street or drive intersects a public street, the park street or drive shall c...
	06. New street names or manufactured home park names shall not duplicate nor be similar to existing street names or manufactured home park names in Henderson County.

	I. UTILITY REQUIREMENTS
	01. WATER
	a. An accessible, adequate, safe supply of water shall be provided in each manufactured home park.
	b. When a municipal water supply is not available, a community water supply shall be developed, and its supply used exclusively in accordance with the standards of the Sanitary Engineering Division of the North Carolina Division of Health Services and...

	02. SEWER
	a. Adequate and safe sewage disposal facilities shall be provided in all manufactured home parks.
	b. Collection systems and sewage treatment complying with the requirements of the North Carolina Department of Environmental Quality and the County Health Department shall be provided.

	03. SOLID WASTE
	a. The storage, collection, and disposal of solid waste in the manufactured home park shall be so constructed as to create no health hazards, rodent harborage, insect breeding area, accident or fire hazard, or pollution, and shall be maintained at lea...
	b. All solid waste containing garbage shall be stored in a standard fly-tight, watertight, rodent-proof container, which shall be located at each manufactured home space, or an approved bulk container site.  The manufactured home park management shall...
	c. Grounds, buildings, and structures shall be maintained free of insect and rodent harborage and infestation.

	04. TELEPHONE AND POWER LINES
	a. All telephone lines and power lines are to be located underground.
	b. Utility easements shall be configured in accordance with Section <>, Easements.


	J. RECREATION AREAS AND FACILITIES
	01. All manufactured home parks having 25 or more manufactured home spaces shall have an active recreation area of 10,000 square feet for every 25 manufactured home spaces.  Parks with fewer than 25 spaces shall not be required to provide an active re...
	02. No active recreational facilities shall be placed in an area utilized for septic tank filter fields.


	4.3.65. Manufacturing, Heavy
	A. Outdoor processing activities shall be located at least 1,000 feet from a lot line shared with a residential zoning district.
	B. Outdoor storage, including storage tanks, shall be located at least 500 feet from a lot line shared with a residential zoning district.  Outdoor storage shall be fully screened in accordance with Section <>, Screening.
	C. A Type D perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be provided along any lot line shared with another property not zoned for industrial uses.
	D. The use shall not require the use of residential neighborhood streets to gain ingress or egress.
	E. Uses engaged in the storage or distribution of flammable materials shall meet the requirements established by the fire prevention code of the National Board of Fire Underwriters and the National Fire Protection Association standards, Flammable and ...

	4.3.66. Manufacturing, Light
	A. All manufacturing activity shall be conducted entirely within a fully enclosed building.
	B. Outdoor processing activities are prohibited.
	C. Above-ground outdoor storage tanks shall be located at least 200 feet from any lot line shared with a lot in a residential zoning district.
	D. Except for above-ground storage tanks, all structures, buildings, enclosed areas, and other outdoor storage used for the operation shall be a minimum of 100 feet from a lot line shared with a residential zoning district.
	E. Outdoor storage shall be fully screened in accordance with Section <>, Screening.
	F. The use shall not generate excessive noise, discernable vibration, glare, fumes, odors, or electrical interference at the lot line.
	G. Uses engaged in the storage or distribution of flammable materials shall meet the requirements established by the fire prevention code of the National Board of Fire Underwriters and the National Fire Protection Association standards, Flammable and ...

	4.3.67. Manufacturing, Micro
	A. Micro manufacturing uses shall be limited to 5,000 square feet of total floor area if located outside the IND district.
	B. In no instance shall there be detectable vibration, odor, glare, smoke, or particulate matter at any lot line.
	C. Noise levels at the lot line shall not exceed 60 dBA during daytime hours and 50 dBA after 7:00 PM.
	D. Uses engaged in the storage or distribution of flammable materials shall meet the requirements established by the fire prevention code of the National Board of Fire Underwriters and the National Fire Protection Association standards, Flammable and ...

	4.3.68. Metal Fabrication
	4.3.69. Microbrewery, Micro Distillery, or Micro Winery
	4.3.70. Multi-family Dwelling, Attached or Detached
	A. BUILDING PLACEMENT
	01. Buildings shall be setback from one another in accordance with the district dimensional requirements unless a larger distance is required by the North Carolina Building Code.
	02. Buildings shall be set back from private drives and parking lots a minimum of ten feet as measured from back-of-curb or from the edge of pavement if no curb is provided.
	03. Buildings shall be setback from public streets in the development in accordance with the street setbacks for the zoning district where located.

	B. BUILDING LENGTH
	01. The maximum length of an individual multi-family building shall be 250 linear feet in any single direction.  This standard is waived in the following instances:
	a. The building is located in a downtown district;
	b.  The building is designated as affordable housing; or
	c. The building is intended solely for age-restricted (e.g., 55 years old and older) residents.

	02. No maximum building length shall be applied if the building includes facilities for dining, recreation, or gathering that occupy an area amounting to at least 10 percent of the building’s ground floor area.
	03. In no instance shall the provision of a firewall between different building sections constitute two separate buildings for the purpose of meeting the building length requirement.

	C. DESIGN
	D. OUTDOOR SPACE
	E. RECREATION FACILITIES
	F. PEDESTRIAN CONNECTION
	G. SCREENING
	H. LIGHTING
	I. UTILITIES
	01. All new electric, communications, water, and sewer utility lines shall be installed underground.
	02. Any existing overhead utilities located adjacent to a multi-family development are strongly encouraged to be relocated to an underground location.
	03. Multi-family development shall be served by a public potable water system and a public sanitary sewer system rather than a community-level system.

	J. CONDOMINIUMS
	01. Condominiums shall conform to the use and development requirements of this Ordinance for the zoning district(s) where located.
	02. Condominiums shall conform to the requirements of the North Carolina Condominium Act, in Chapter 47C of the North Carolina General Statutes.
	03. Condominium ownership may be created by the owner or co-owners of a structure(s) by an express declaration of their intention to submit such property to the provisions of the North Carolina Condominium Act, which declaration shall be recorded in t...


	4.3.71. Nightclub or Dance Hall
	A. Such uses shall be separated from land in a residential zoning district by at least 750 feet;
	B. Such uses shall have direct access via a major street;
	C. The main entrance of the building shall face a street or a public gathering area.  In cases where the building could face more than one street, it shall be configured to face the street with the larger number of non-residential establishments or wh...
	D. The building shall be configured, and the use operated such that sound from amplified music or other performance taking place within the building is not audible at the lot line after 9:00 PM on Sundays through Thursdays or 10:00 PM on Friday or Sat...

	4.3.72. Office, High Intensity
	A. High intensity office uses with 5,000 or more square feet of floor area shall include an outdoor gathering area for patrons or employees with seating and provision of shade to the side or rear of a principal structure.
	B. Off-street loading facilities shall comply with the standards in Section <>, Off-Street Loading.
	C. Assembly, fabrication, display of products for on-site consumption, or related activities shall not take place within an office use.
	D. Retail, personal service, and eating establishments may be provided as a secondary use, provided:
	01. These secondary uses shall not exceed a cumulative total of 20 percent of the total floor area of the principal use;
	02. These secondary uses are accessed via a primary entrance shared with the office use; and
	03. These secondary uses do not have signage visible from off-site areas.


	4.3.73. Outdoor Commercial Recreation
	A. GENERALLY
	01. Outdoor recreation uses shall be screened from abutting major streets with a Type B perimeter buffer configured in accordance with Section <>, Perimeter Buffers;
	02. Grading shall be limited to a maximum of five feet above or below the average grade existing prior to development, but in no instance shall this standard be construed to prevent swimming pools; and
	03. No outdoor activities or recreation facilities shall be located between the front façade of the building and the street the front building façade faces.

	B. DRIVE-IN THEATRE
	01. The viewing screen shall be directed away from major streets;
	02. Lighting shall be shielded so as to cast no direct light on adjoining lots;
	03. An eight-foot-high opaque screen shall be required around the perimeter, except at driveways;
	04. Audio shall be delivered to each car by individual speakers only; and
	05. The use shall provide stacking spaces at the entrance capable of accommodating 20 percent of the vehicular capacity of the use.

	C. GOLF DRIVING RANGE
	01. The depth of a driving range along the driving axis shall be at least 250 yards measured from the location of the tees; and
	02. Lighting shall be shielded so as to cast no direct light upon any adjacent lot.

	D. MINIATURE GOLF
	01. No green shall be allowed within a street setback or closer than 100 feet to any lot line; and
	02. Lighting shall be shielded so as to cast no direct light upon any adjacent lot.


	4.3.74. Outdoor Recreation, Public
	A. Such uses may only take place on lots or sites of three acres in area or more.
	B. No buildings or structures, temporary or otherwise, shall be located within 20 feet of any exterior lot line.
	C. No amusement equipment, machinery, or mechanical device of any kind may be operated within 200 feet of any residentially zoned property.
	D. Activities like batting cages, driving ranges, and similar features shall incorporate fencing, netting, or other control measures around the perimeter of the activity area to ensure projectiles do not leave the area and endanger other lands.
	E. The hours of operation shall be compatible with adjacent land uses and in no instance shall outdoor activities take place between the hours of 10:00 PM and 7:00 AM.

	4.3.75. Outdoor Storage, Permanent
	A. The extent of the outdoor storage area shall be clearly delineated on an application for establishment of the use.
	B. Flammable liquids or gas containers in excess of 1,250 gallons shall be stored underground.
	C. No materials shall be stored in areas intended for vehicular or pedestrian circulation.
	D. No materials shall be stored on any potable or non-potable water easement, stormwater easement, or sanitary sewer easement.
	E. Outdoor storage areas shall be paved or surfaced with gravel.

	4.3.76. Outpatient facility
	A. An outpatient facility located on a site or parcel with an area of at least five acres shall front and have direct access to a major street.
	B. The use shall comply with the standards in Section <>, Non-Residential Design Standards.

	4.3.77. Packaging and Shipping Services
	4.3.78. Park or Playground, public
	A. The hours of operation allowed shall be compatible with the land uses adjacent to the facility, in the opinion of the Planning Director.
	B. Outdoor storage shall be screened in accordance with Section <>, Screening.
	C. Outdoor swimming pools shall be protected by a fence or other security device in accordance with the Henderson County Health Department’s regulations.
	D. Illumination of outdoor recreation areas shall be in accordance with Section <>, Exterior Lighting.

	4.3.79. Parking Lot
	A. Parking shall be the principal use of the parking lot. Parking spaces may be rented for parking, or otherwise used in accordance with an approved temporary use permit or other permit, but no other business of any kind shall be conducted on the lot,...
	B. Except in the TNC, parking lots as a principal use shall not be located contiguous to a single-family residential zoning district.

	4.3.80. Parking Structure
	A. DIMENSIONAL REQUIREMENTS
	B. GROUND FLOOR CONFIGURATION
	C. ARCHITECTURE
	01. Parking structures visible from street frontages shall be designed to be compatible with the architectural character and quality of adjacent buildings and shall not adversely impact abutting sidewalks or greenway trails.
	02. Parking structure elevations shall use color, massing, or architectural features to reduce the appearance of building bulk.
	03. Parking structure façades facing residentially-zoned lots shall:
	a. Be enclosed to prevent light spillover from headlights, adverse noise, or pollutants; and
	b. Incorporate architectural design elements, including surface treatments, offset planes, structural articulation, and landscaping to provide visual interest and compatibility with adjacent residential uses.


	D. DRAINAGE
	E. LIGHTING
	01. Parking and pedestrian areas shall have adequate illumination for security and safety with a minimum of one foot candle at every point within the parking structure.
	02. Lighting fixtures shall be designed and located to illuminate only the interior of the parking structure and not project glare into adjoining land.


	4.3.81. Pawn Shop
	A. All activities shall take place within an enclosed structure.
	B. Outdoor storage shall be prohibited.
	C. Security measures for windows or doors shall be located internally within the building.
	D. Exterior lighting shall comply with the standards in Section <>, Exterior Lighting.

	4.3.82. Pharmacy
	A. Drive throughs shall comply with the standards in Section <>, Drive-Throughs.
	B. A pharmacy may be permitted as a secondary use to a principal use in the Health Care use category provided:
	01. The pharmacy is on the ground floor and does not occupy more than 50 percent of the ground floor square footage;
	02. The public may access the pharmacy solely through a shared principal entrance; and
	03. The pharmacy be limited to sales of drugs, prescription medicines, medicinal supplies and appliances, and pharmaceutical products.


	4.3.83. Pocket Neighborhood
	A. PURPOSE AND INTENT
	B.  SITE CONFIGURATION
	01. A pocket neighborhood shall be located on a parcel of land or site that is at least one acre but not more than five acres in area.
	02. Pocket neighborhoods shall be limited to single-family detached dwellings and typical secondary uses.  Manufactured homes, mobile homes, and detached accessory dwelling units are not permitted in a pocket neighborhood.
	03. Secondary uses may include common open space, gardens, a common building for the purposes of storage or recreation, outdoor recreational features, and garages.
	04. A pocket neighborhood shall include at least four dwelling units but not more than 15 dwellings.
	05. Vehicular entryways into pocket neighborhoods and accessways serving off-street parking areas and individual dwelling lots shall be configured as private streets.
	06. A pocket neighborhood shall include common open space that comprises at least 30 percent of the total site and includes improved pedestrian walkways that provide pedestrian access to each dwelling, connections to the public sidewalk or greenway ne...
	07. The pocket neighborhood shall configure a portion of its required open space as a centrally-located green, lawn, or garden area that fronts each dwelling in the neighborhood and includes at least 300 square feet of area for each dwelling unit in t...
	08. Pocket neighborhoods shall include at least one vehicular parking space for each dwelling unit plus one designated guest parking space for every four dwelling units.  In no instance shall a parking area be located between a dwelling and the centra...
	09. The pocket neighborhood may include a shared parking area that accommodates all resident and guest parking.
	10. Each individual dwelling shall have at least 40 square feet of covered or enclosed storage space outside the dwelling’s heated floor area.  Storage space may be located on an individual lot or on common land or within a common building.  Storage s...
	11. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a residential district.

	C. DWELLING UNIT CONFIGURATION
	01. A dwelling unit in a pocket neighborhood shall not exceed 1½ stories, or 24 feet, above grade.
	02. No dwelling unit shall be more than 2,500 square feet in floor area.
	03. At least two dwellings in a pocket neighborhood shall maintain a total square footage that differs by at least 200 square feet in floor area from the average square footage of all other dwellings.  Nothing shall prohibit a configuration where all ...

	D. OWNERS’ ASSOCIATION

	4.3.84. Psychiatric Services
	A. A psychiatric services use may only be operated in accordance with a valid State license and all applicable State requirements.
	B. The use shall be located on a site with a minimum area of one acre plus an additional 1,000 square feet per patron at total capacity.
	C. The use shall front a major street.
	D. Outdoor gathering, therapy, or recreation areas shall be located behind the rear building line of the principal structure unless such placement would place outdoor activities closer to a street or residential use.
	E. In cases where a psychiatric services use provides services to patrons who are considered a danger to themselves or others under State law, the use shall either:
	01. Be fully surrounded by a fence or wall with a minimum height of six feet equipped with anticlimbing mechanisms and locking gates; or
	02. Include 24-hour on-site security.


	4.3.85. Rail Related Use
	4.3.86. Recreational Vehicle Park
	A. GENERALLY
	01. No recreational vehicle space shall be used as a permanent residence.  Continuous occupancy extending beyond three months in any 12-month period shall be presumed to constitute a permanent residence.
	02. The park shall meet the standards for adequate fire protection as established by the latest edition of the National Fire Protection Association Bulletin No. 501-A.
	03. Any action toward removal of wheels of a travel trailer except for temporary purposes of repair or to attach the trailer to the ground for stabilizing purposes shall be prohibited.
	04. Secondary uses, including management headquarters, recreational facilities, toilets, dumping stations, showers, coin-operated laundry facilities, and other uses and structures shall be clearly incidental to the operation of the park.
	05. Conditions of soil, groundwater level, drainage and topography shall not create hazards to the property or the health or safety of the occupants.  No portion of the site subject to unpredictable and/or sudden flooding, subsidence, or erosion shall...
	06. Exposed ground surfaces in all parts of the recreational vehicle park shall be paved, or covered with gravel, or other solid materials, or protected with a vegetative growth that is capable of preventing soil erosion and of eliminating objectionab...
	07. There shall be at least one off-street parking space for each RV site.
	08. All garbage and refuse shall be stored in a suitable water-tight and fly-tight standard garbage receptacle and shall be kept covered with tight-fitting covers.
	09. At least one such receptacle shall be provided and conveniently located for every RV site, except where a dumpster or dumpsters are conveniently located and used in the same manner as separate receptacles.

	B. DIMENSIONAL REQUIREMENTS
	01. Maximum density shall be limited to five sites per gross acre, excluding public areas, rights-of-way, watercourses, and other areas as may be set forth.
	02. In no case shall any recreational vehicle site contain less than 8,000 square feet.
	03. Sites shall be level and well-drained.
	04. Recreational vehicles shall be separated from each other and from other structures within the RV park by at least 10 feet.
	05. The minimum setback of any building, structure, or recreational vehicle site from a public street right-of-way shall be the same as that required for the zoning district in which the park is located.  The minimum setback from any private, interior...
	06. The recreational vehicle park shall maintain a minimum perimeter setback of at least 75 feet from perimeter lot lines.


	4.3.87. Recycling Center
	A. A recycling center shall be surrounded by an opaque fence or wall of at least six feet in height along all sides of the site except between the principal structure and the street it faces.
	B. In no instance shall any outdoor storage take place between a principal or secondary structure and the street that gives the site its street address.
	C. Recycled batteries must be stored in non-porous containers.
	D. All loading and storage areas shall be diked to prevent runoff/spill contamination
	E. Recycled motor oil and grease shall be stored in above-ground tanks in accordance with the adopted NC Fire Code and associated appendices.

	4.3.88. Retail Plant Nursery
	A. No greenhouse shall be operated within 20 feet of any lot line.
	B. Any outside storage of equipment, vehicles, or supplies shall be fully screened from off-site views in accordance with Section <>, Screening.
	C. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a residential district.

	4.3.89. Religious Institution
	A. GENERAL REQUIREMENTS
	01. Each principal and secondary use types, including cemeteries, shall comply with all applicable use and off-street parking standards for each principal and secondary use included within the development.
	02. Outdoor recreation areas shall be fenced with a fence of at least four feet in height.
	03. Vehicles associated with the use shall be parked within designated parking areas meeting the applicable standards in Section <>, Off-Street Parking Requirements.
	04. On-site residential facilities for members of the clergy and their families are permitted as a secondary use, but no other residential activity or overnight lodging shall be permitted.
	05. Religious institutions proposed as part of a multi-tenant building shall maintain a minimum number of designated off-street parking spaces as are required for the use in Section <>, Off-Street Parking Requirements.
	06. Religious institutions that are part of a multi-tenant development shall not include outdoor activity, and shall be configured so that congregants or visitors to the institution have adequate space to gather or wait indoors rather than outside the...


	4.3.90. Repair Shop
	A. All repair uses shall limit repair activities to those occurring indoors.
	B. Gun repair shops shall limit repair activities to entirely within enclosed structures and may include testing facility for firearms, provided:
	01. The facilities are constructed in accordance with all applicable laws and regulations;
	02. The facilities include acoustical apparatus and/or materials that prevent any noise or disturbance to the owners and/or occupants of the adjoining properties; and
	03. The facilities are not used as a shooting range for target practice or the testing of marksmanship skills.

	C. Retail sales may take place as a secondary use, but no outdoor display or sales area shall be permitted.

	4.3.91. Research and Development
	A. Research and development uses shall not include any retail or wholesale sales activities.
	B. No residential activity other than a caretaker or security guard quarters shall be included as part of a research and development use.
	C. All outdoor storage shall be screened in accordance with Section <>, Screening.
	D. Outdoor testing, development, assembly, or similar outdoor activity may only take place of site of 10 acres in area or larger.
	E. The use shall not generate noise, vibration, glare, fumes, odors, or electrical interference on adjacent residentially-zoned land.
	F. When located within a conditional zoning district, the use shall comply with the standards in Section <>, Non-Residential Design Standards.

	4.3.92. Residential Treatment Facility
	A. A lot containing a residential treatment facility shall not be located within one mile (5,280 linear feet) of another lot containing a family care home, group home, halfway house, or other residential treatment facility.
	B. The use shall be operated in a manner that is compatible with the surrounding neighborhood and shall not be detrimental to adjacent lands as a result of traffic, noise, refuse, parking, loitering, or other activities.
	C. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines shared with a residential zoning district.
	D. The number of occupants in a residential treatment facility shall be limited to the maximum number that may be accommodated while at the same time complying with all applicable regulations and State requirements.
	E. The principal structure(s) shall maintain a residential appearance compatible with its surroundings when proposed in a residential district.
	F. The use shall meet all State requirements, as well as all applicable housing and building code requirements.
	G. The use shall comply with the standards in Section <>, Multi-Family Design Standards.

	4.3.93. Restaurant, High Intensity or Low Intensity
	A. A restaurant shall have a six-foot-high opaque fence or masonry wall along all lot lines abutting a residential zoning district.
	B. Restaurants having outdoor seating or gathering areas (including, but not limited to, seating for dining or listening to live or recorded acoustic or amplified entertainment outside of the building) shall comply with the standards in Section <>, Ou...
	C. Restaurants with drive throughs shall comply with the standards in Section <>, Drive-Throughs.
	D. Except in the TNC district, walk-up restaurants shall incorporate outdoor dining areas approximate to the window where food or beverages may be picked up.

	4.3.94. Restaurant, Mobile-Related
	A. Mobile Restaurant
	B. Facility Serving Mobile Restaurants
	01. Commissaries and shared use kitchens serving three or more mobile restaurants shall comply with the standards for catering establishments, and shall not include any outdoor storage or outdoor food preparation areas.
	02. Storage of mobile restaurant vehicles and equipment shall comply with the standards in Section <>, Screening.

	C. Mobile Restaurant Court
	01. The mobile restaurant court use shall be fenced or otherwise configured to ensure patrons may only access the site from the public sidewalk system, or from on-site parking areas.
	02. The court shall be configured so that individual mobile restaurant parking locations or stations are positioned outside of the street right-of-way, and that access to the mobile restaurants from patrons may also take place outside of the right-of-...
	03. Each mobile restaurant station shall be of sufficient width or depth to maintain at least ten feet between adjacent mobile restaurants to permit pedestrian circulation.
	04. Mobile restaurant courts shall include adequate public restroom facilities that are centrally-located or adequately dispersed throughout the site.
	05. Each mobile restaurant court shall set aside 20 square feet of land area for permanent on-site patron seating. Permanent seating shall be installed and may be supplemented with additional temporary seating as needed. In no instance shall there be ...
	06. Refuse and recycling collection facilities shall be centrally located or dispersed throughout the site. On-site refuse or recycling facilities intended for collection of trash and recycling for the entire use shall be screened in accordance with S...


	4.3.95. Retail, General
	A. Nothing shall limit the placement of retail use within a unified development or mixed-use development, provided the development meets the minimum size and access requirements for unified developments or mixed uses, as appropriate.
	B. Such uses shall comply with the standards in Section <>, Non-Residential Design Standards, including the standards for large format retail establishments, if applicable.
	C. Wholesale sales, manufacturing, assembly of raw materials, or on-site consumption of products shall not take place as part of a general retail use.
	D. Outdoor display and sales may be permitted as a secondary use, subject to the standards in Section <>, Outdoor Display/Sales, provided such display and sales areas:
	01. Comply with locational requirements;
	02. Do not interfere with safe vehicular or pedestrian circulation; or
	03. Obstruct the proper function of stormwater control measures.

	E. All outdoor storage shall be screened in accordance with the applicable standards in Section <>, Screening.
	F.  Outdoor storage of any kind, including storage within containers, shall not exceed the height of the principal structure.
	G. All drive throughs and canopies shall comply with the standards in Section <>, Drive-Through, and Section <>, Canopies (Drive Through and Fuel, etc.).

	4.3.96. Retail, Large Format
	4.3.97. Retail, Micro
	A. Micro retail uses shall be limited to no more than ten separate tenants or establishment spaces per use.
	B. No individual tenant or establishment space shall exceed 1,000 square feet, but shall not include shared storage or patron areas.
	C. Outdoor sales and display is permitted in accordance with Section <>, Outdoor Display/Sales, but all outdoor display or sales shall take place in a single central area that serves all micro retail tenants.
	D. Off-street parking standards shall be in accordance with the requirements for micro retail uses rather than the individual tenants.

	4.3.98. Salvage and Junkyard
	A. The minimum area required to establish a salvage and junkyard shall be five acres.
	B. The operations of salvage and junkyards shall not be any closer than 500 feet to any residential lot line, school, hospital, congregate care home, or day care facility.
	C. All portions of a salvage or junkyard containing junked or wrecked vehicles, inoperable vehicles, or operable vehicles used for parts shall be fully screened in accordance with Section <>, Screening.
	D. All screening shall be maintained in a sound and stable manner for the life of the operation.
	E. Equipment capable of producing noise or sound in excess of 70 decibels shall be located no closer than 100 feet to the nearest lot line.  Operations that produce noise that is audible on offsite areas shall not take place on Sundays, holidays, or a...
	F. No vibration shall be produced which is transmitted through the ground and which is discernable without the aid of instruments at or beyond the lot line.
	G. Emissions of dust and particulates shall be in accordance with the State of North Carolina rules and regulations governing air contamination and air pollution. Particulate matter emission from materials and products subject to becoming windborne sh...
	H. Gasoline and oil shall be removed from scrap engines or vehicles on the premises and adequately stored for disposal.
	I. Salvage and junkyard sites shall be adequately drained to assure that no standing water shall exist that might provide breeding habitation for insects.

	4.3.99. School, Elementary or Middle
	A. Elementary and middle schools shall be located on sites of three acres or more.
	B. Outdoor recreation areas shall be surrounded by a fence at least four feet in height.
	C. A middle school shall include a Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines shared with a residential district.

	4.3.100. School, High
	A. A high school shall be located on a lot or site of at least five acres in area.
	B. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines shared with a residential district.
	C. Outdoor recreation areas that include illumination shall comply with the standards in Section <>, Exterior Lighting.
	D. Outdoor storage shall be screened in accordance with Section <>, Screening.

	4.3.101. School, Vocational
	4.3.102. Self Storage (Indoor and Outdoor)
	A. The use shall be located on a lot or site of at least two acres in area.
	B. All storage shall be contained within a fully enclosed building.  Outdoor storage may be permitted as a secondary use in accordance with the standards in Section <>, Secondary Uses.
	C. External-access only storage buildings shall not exceed 20 feet or one story in height; indoor-only storage buildings with shared ground-floor entrances may exceed one story height but shall remain subject to the applicable zoning district standards.
	D. No activity other than storage shall take place within a storage unit.
	E. The following uses and activities shall be prohibited as a part of indoor storage:
	01. Habitation of storage units by humans or animals;
	02. Storage of hazardous, toxic, or explosive substances;
	03. Commercial, wholesale, or retail sales, flea markets or peddling, or miscellaneous or garage sales;
	04. Servicing, repair, or fabrication of vehicles or equipment;
	05. Operation of power tools, except when needed for maintenance of the use; or
	06. Operation of a transfer-and-storage business.

	F. In no instance shall a tractor trailer be used for storage except as part of active construction of a principal or secondary use. Nothing shall prohibit the indoor storage use from conducting a quarterly one-day sale of abandoned or stored material...

	4.3.103. Sexually-Oriented Businesses
	A. No sexually-oriented business shall be located within 5,280linear feet of a religious institution; elementary, middle, or high school; residentially-zoned property, any establishment serving on premises beverages requiring an ABC license, or any ot...
	B. There shall be no more than one such use on the same property or in the same building or structure.
	C. Except for permanent signage as permitted in Section <>, Signage, there shall be no advertisement, promotional materials, displays, or temporary signs visible to the public from public rights-of-way.

	4.3.104. Single-Family Detached Dwelling
	A. Modular homes shall comply with the standards in NCGS§ 160D-911, and shall be treated as site built single-family detached structures.
	B. A single-family detached dwelling shall meet all applicable State Residential Building Code standards for one-family or two-family homes, including minimum room size and ceiling clearance requirements.
	C. Single-family detached dwellings constructed in a conditional zoning district may be subject to a condition of approval requiring compliance with the standards in Section <>, Single-Family Residential Design Guidelines.
	D. Single-family detached development in all other conventional districts may comply with Section <>, Single-Family Residential Design Guidelines, with the consent of the landowner(s) at the time of application to establish the development.

	4.3.105. Small Wireless Facility
	4.3.106. Solar Energy System, Levels 2 or 3
	A. The facility shall be on a site of at least one acre in area.
	B. Signage shall be limited to ownership and contact information, and any other information required by State or federal government regulation.
	C. Commercial advertising is prohibited.
	D. The entire facility shall be enclosed by a fence of at least six feet in height with a locking gate.
	E. Equipment shall be configured so as not to create glare or shadows on adjacent lands.
	F. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines shared with a residential district.
	G. Applications for establishment of a new or expansion of an existing level 2 or 3 solar energy conversion use shall include a copy of the NCDEQ-approved decommissioning plan and documentation of the required financial assurance provided to NCDEQ in ...

	4.3.107. Tanning Salon
	4.3.108. Tattoo and Body Piercing
	A. All activity shall take place within an enclosed structure.
	B. Tattoo and piercing establishments shall obtain all required State and local licenses and permits.
	C. Windows and glass doors shall not be obstructed with tinting or other coatings that prevent visibility into the establishment.
	D. The use shall maintain proper sharps and biohazard disposal protocols, including tamper-proof containers for these types of wastes when located outdoors in areas accessible by the public.

	4.3.109. Telecommunications Facilities
	A. PURPOSE AND INTENT
	01.  Ensure adequate protection of residential areas and uses from potential adverse impacts of telecommunications facilities, and to generally encourage the location of these facilities in areas where adverse impact on the community is minimal;
	02. Encourage the placement of telecommunications facilities in non-residential areas;
	03. Minimize the number of new telecommunications towers taller than 40 feet in height;
	04. Create conditions where telecommunications service providers are able to provide telecommunications services effectively and efficiently in accordance with State and federal law;
	05. Strongly encourage the joint use or collocation of new and existing telecommunications facilities so as to minimize the number of new telecommunications towers throughout the Town;
	06. Establish collocation and concealed towers as the preferred options for the accommodation of telecommunications equipment; and
	07. Ensure that telecommunications facilities located within the public right of way do not obstruct sight distance triangles or create safety hazards for pedestrians or bicyclists.

	B. APPLICABILITY
	01. Removal of antennas, antenna support structures, or telecommunications equipment on an existing telecommunications tower, utility pole, vertical projection, or equipment compound that does not result in a substantial modification;
	02. The operation of a small wireless facility solely within the interior of a structure, stadium, athletic facility, or within a public street right-of-way;
	03. Routine maintenance on an existing wireless telecommunication facility;
	04. Installation, modification, or operation of a micro-wireless facility, receive-only television antenna, or receive-only radio antenna for noncommercial use;
	05.  Installation, modification, or operation of FCC-licensed amateur (“ham”) radio equipment; and
	06. Dish antenna or earth stations.

	C. GENERAL STANDARDS APPLICABLE TO ALL TYPES OF TELECOMMUNICATIONS FACILITIES
	01. BUILDING PERMIT REQUIRED
	02. COMPLIANCE WITH FEDERAL AND STATE REGULATIONS
	a. All telecommunication facilities shall comply with or exceed current standards and regulations of the Federal Aviation Administration (FAA), the Federal Communications Commission (FCC), and any other agency of the federal government that regulates ...
	b. In addition to federal requirements, all telecommunication facilities shall comply with or exceed current standards and regulations of the State of North Carolina pertaining to telecommunications facilities in NCGS§§160D-930 through 160D-934.

	03. INTERFERENCE
	04. STRUCTURALLY SOUND
	05. SIGHT DISTANCE AT INTERSECTIONS
	06. ACCESSORY EQUIPMENT
	a. Accessory equipment, including any buildings, cabinets, or shelters, shall be used only for the purposes of housing telecommunications equipment and other supplies in direct support of the operation of the telecommunications facility.
	b. Any equipment or materials not used in direct support of such operation shall not be stored on the site.

	07. SITE GRADING
	08.  LIGHTING
	a.  Lighting of a telecommunications facility shall be limited to that required for compliance with FAA minimum standards.
	b. Any lighting required by the FAA must be of the minimum intensity and number of flashes per minute (i.e., the longest duration between flashes) allowable by the FAA.
	c. Nighttime strobing or flashing lights are prohibited, unless required by the FAA.
	d. Lights serving equipment compounds or other service areas shall be configured so that the source of illumination is not visible from off-site areas.
	e. All exterior lighting shall comply with the lighting regulations of this Ordinance.

	09. SIGNAGE
	a. Signage shall be limited to safety or informational signage identifying the party responsible for the operation and maintenance of the facility and any additional security or safety signs, as necessary, in the opinion of the Town.
	b. If the electrical service is in excess of 220 volts, the telecommunications facility shall include signs located at least every 20 feet around the perimeter that display the words “HIGH VOLTAGE – DANGER” in bold, high contrast letters with minimum ...
	c. No signage shall be posted higher than 15 feet above grade.
	d.  Signage required by this section shall be considered to be safety or governmental signage that is not subject to 1st Amendment protection regarding the regulation of sign content.

	10. UNAUTHORIZED ACCESS PROHIBITED

	D. STANDARDS FOR SPECIFIC TYPES OF TELECOMMUNICATION FACILITIES
	E. NONCONFORMING TELECOMMUNICATIONS FACILITIES
	01. Lawfully established telecommunications facilities in operation prior to (insert the effective date of this Ordinance), that do not comply with these standards may remain.  Changes to these facilities after (insert the effective date of this Ordin...
	02. Minor collocation of antennae, antenna-support structures, and related telecommunications equipment is allowed in accordance with the requirements in Table <>, Standards for Specific Types of Telecommunication Facilities, provided that the overall...
	03. In no instance shall a collocation resulting in an increased overall height or a requiring substantial modification, as defined in this section and NCGS§160D-932, after (insert the effective date of this Ordinance)be permitted without reaching ful...

	F. CESSATION, ABANDONMENT, AND REMOVAL OF TELECOMMUNICATIONS FACILITIES
	01. CESSATION
	a. A telecommunication facility shall be considered to have ceased operation if:
	i. The Town receives written notice from a telecommunication services provider that it intends to cease operations at a particular telecommunication facility; or
	ii. A telecommunications facility ceases to transmit a telecommunications signal for a period of 30 consecutive days or longer.

	b. Upon receipt of a written notice from a telecommunication services provider or upon determination that a telecommunication facility has ceased operation, the Town shall forward written documentation of the cessation to the telecommunication service...

	02. ABANDONMENT
	a. The telecommunications facility shall be deemed abandoned if telecommunications signals do not resume for a period of 180 consecutive days or longer from the date the written documentation of cessation is filed.
	b. Upon determining that a telecommunications facility has been abandoned, the Town shall forward written documentation of the abandonment to the telecommunication services provider, or the owner of the land, if different.

	03.  REMOVAL
	a. The Town may require the telecommunication services provider or the owner of the land, if different, to remove an abandoned telecommunications facility within 30 days of the date it is deemed abandoned.
	b. Should the telecommunication services provider, or the owner of the land, if different, fail to remove the abandoned telecommunications facility within 30 days of the date that notice of abandonment is filed, the Town may cause the telecommunicatio...



	4.3.110. Theaters, Indoor
	A. Ticket purchase areas shall be configured so that patron queues take place entirely indoors or in outdoor gathering areas that do not impede the movement of pedestrian, bicycles, or vehicles.
	B. All exits, including emergency exits, shall be served with sidewalks or pedestrian walkways configured so that patrons may exit the building within the need to walk in parking lot drive aisles or streets.
	C. Theatres that include restaurants or sit-down dining facilities shall comply with all applicable requirements in Section <>, Restaurants.

	4.3.111. Theaters, Outdoors
	A. The hours of operation allowed shall be compatible with the land uses adjacent to the outdoor theater.
	B. The amount of noise generated shall not disrupt the activities of the adjacent land uses.
	C. Principal access must be from a major street.
	D. No part of any theater screen, projection booth, or other building shall be located closer than 500 feet to any residentially zoned property or any closer than 50 feet to any other property line or public street right-of-way.
	E. No parking space shall be located closer than 100 feet from any residentially-zoned property.
	F. The theater screen shall not face a major street.

	4.3.112. Tiny Home (Permanent)
	A. Permanent tiny homes are single-family detached dwellings, whether site-built or manufactured, that are established on a permanent foundation.  Tiny homes that remain on a chassis with wheels and a towing mechanism are considered recreational vehic...
	B. Permanent tiny homes shall comply with the following standards:
	01. The maximum square footage for a tiny home shall not exceed 500 square feet;
	02. A permanent tiny home shall be placed on a permanent foundation and all wheels and towing apparatus shall be removed;
	03. In no instance shall a tiny home include more than two detached secondary structures;
	04. Tiny homes shall meet the off-street parking requirements in Table <>, Minimum Off-Street Parking Spaces Required;
	05. A manufactured tiny home shall be configured in accordance with the standards established by the North Carolina Department of Insurance and the most current version of the State of North Carolina Regulations for Manufactured Homes;
	06. A site-built tiny home may be developed in accordance with the applicable dimensional standards for the zoning district where located, all standards applicable to a single-family detached residential structures in this Ordinance, and all applicabl...

	C. Developments with two or more permanent tiny homes on leaseholds shall comply with the standards in Section <>, Manufactured Home Park.

	4.3.113. Tobacco, CBD, and Vape Shop
	A. PURPOSE
	01. The potential for unlawful sale of tobacco and related products to minors;
	02. An increased opportunity for the sale of illegal drug paraphernalia marketed as tobacco paraphernalia; and
	03. The heightened risk of negative aesthetic impacts and loss of property values of residential neighborhoods and businesses in close proximity to such uses.

	B. STANDARDS
	01. Such uses shall secure and maintain all licenses and permits, including licenses to sell vapor products, required by the State prior to operation;
	02. Such uses shall be separated from the following use types by at least 5,280linear feet:
	a. A bar, cocktail lounge, or private club;
	b. A child day care;
	c. A community center;
	d. A library;
	e. A museum;
	f. A nightclub or dance hall;
	g. A park or play (whether public or private);
	h. A religious institution;
	i. A school (elementary, middle, or high);
	j. A sexually-oriented business; or
	k. Another tobacco, CBD, or vapor shop;

	03. No smoking shall be permitted on the premises at any time; and
	04. No outdoor storage, outdoor activity areas, or outdoor vending machine sales of tobacco, CBD, or vapor products may take place on the site.

	C. DESIGNATION
	01. Except for a grocery store use of 10,000 square feet of floor area or more, these standards shall be applied to any retail use type engaged in the sale of tobacco, tobacco products, electronic cigarettes, and related products where the lesser of f...
	02. Grocery store uses of 10,000 square feet of floor area or more that meet the definition of a grocery store in this Ordinance shall not be considered a tobacco, CBD, or vapor shop despite the retail sale of cigarettes, tobacco, electronic cigarette...


	4.3.114. Townhouse Dwelling
	A. A townhouse dwelling development of more than eight units shall be served with access from a major street.
	B. Each townhouse dwelling shall have at least one party wall shared fully or partially within another single-family attached dwelling.
	C. A townhouse dwelling unit shall meet all applicable Residential Building Code standards for minimum room size and ceiling clearance requirements.
	D. Detached garages serving townhouse dwellings shall be located behind the rear building line of the dwelling they serve, or shall be located on common land.  In no instance shall a detached garage be located closer than 20 feet to the closest edge o...
	E. In no instance shall a townhouse dwelling with off-street parking located between the front of the building and the street it faces be located closer than 25 feet from the edge of a right-of-way, sidewalk, or other pedestrian access.
	F. In cases where a townhouse dwelling is served by off-street parking located to the side or rear, the edge of the building shall be no closer than 20 feet from the closest edge of the right-of-way, vehicular travel way, or pedestrian access.
	G. Principal buildings shall be setback from parking lots, private streets, and driveways on common land by at least 10 feet, as measured from back of curb or edge of pavement (if no curb is proposed).
	H. All new utilities shall be located underground, and existing overhead utilities are strongly encouraged to be relocated to underground locations.
	I. All townhouse dwelling developments shall provide private common open space in accordance with Section <>, Minimum Open Space Set-Aside Requirements, and shall include an owners’ association established in accordance with Section <>, Owners’ Associ...
	J. Adequate access to all dwelling units shall be provided for firefighting equipment, service deliveries, and refuse collection.
	K. A townhouse dwelling development shall incorporate pedestrian circulation in accordance with Section <>, Access and Driveways.
	L. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines shared with a residential district that has a lower maximum residential density.
	M. Townhouse dwelling units configured as condominiums shall comply with the following standards:
	01. Condominiums shall conform to the use and development requirements of this Ordinance for the zoning district(s) where located.
	02. Condominiums shall conform to the requirements of the North Carolina Condominium Act, in Chapter 47C of the North Carolina General Statutes.
	03. Condominium ownership may be created by the owner or co-owners of a structure(s) by an express declaration of their intention to submit such property to the provisions of the North Carolina Condominium Act, which declaration shall be recorded in t...


	4.3.115. Transfer Station
	A. All structures, buildings, and landfilling operations shall be a minimum of 500 feet from a residential zoning district.
	B. Equipment capable of producing noise or sound in excess of 70 decibels shall be located no closer than 200 feet to the nearest residential district.
	C. Access to the facility shall be by way of a major street.
	D. Entrances shall be controlled to prevent unregulated access to the facility.
	E. Access streets leading to any part of the facility shall be constructed with a gravel or crushed stone surface and maintained in a dust-free manner.
	F. No part of access streets shall be located closer than 15 feet to an external property line other than a limited access highway or railroad right-of-way line.
	G. An application for establishment of this use shall include a truck route plan that designates routes to minimize impacts on residential areas, schools, or other land uses that would be negatively impacted by truck traffic.
	H. The siting and design of the facility shall comply with the applicable requirements of the NC Solid Waste Management Rules.
	I. The operation of the facility shall maintain compliance with the State of North Carolina’s operation, maintenance, and monitoring regulations for solid waste disposal facilities.

	4.3.116. Triplex or Quadplex
	A. Use of a single shared primary entrance serving all of the individual dwelling units is strongly encouraged.  If a single shared entrance is not practical or possible, then consolidation of individual dwelling unit entrances into shared entrances i...
	B. At least one primary entrance of the structure shall face the street from which the structure derives its street address;
	C. Except for through lots, if a parking lot is provided, it shall be located to the interior side or rear of the dwelling and not be located between the dwelling and a street.  Through lots are exempted from this requirement, but shall not locate a p...
	D. Attached garages or carports shall be located to the side or rear of the principal structure;
	E. When a triplex or quadplex dwelling is on a corner lot, the use may include two separate driveways on different lot frontages, provided each driveway is configured in accordance with Section <>, Access and Driveways, and all applicable Town or Stat...
	F. In no instance shall a lot with a triplex or quadplex include more than two recreational vehicles, inoperable vehicles, or trailers, all of which shall be located in accordance with the applicable standards in Section <>, Secondary Uses.
	G. Up to one detached secondary structure may be permitted on a lot with a triplex or quadplex, and in no instance shall it contain an accessory dwelling unit.
	H. A Type B perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a residential district.

	4.3.117. Upper Story Multi-Family
	A. An upper-story dwelling unit shall occupy the second or higher floor of a building with a non-residential use on the ground floor.
	B. In the TNC district, nothing shall limit the placement of residential floor area on the ground or basement floor provided:
	01. The non-residential portion of the building occupies the front façade of the street-level ground floor; and
	02. The non-residential portion of the use has its own entrance, or the building has a shared primary entrance.

	C. Upper story dwelling units are subject to the dimensional requirements for non-residential development in the zoning district where located.
	D. Buildings containing upper-story dwelling units shall comply with the standards in Section <>, Mixed-Use Design Standards.
	E. Upper-story dwellings configured as condominiums shall comply with the standards in Section <>, Condominiums.

	4.3.118. Urgent Care
	A. An urgent care use shall have direct access to a major street.
	B. All activity shall take place within an enclosed structure.
	C. A six-foot-high opaque fence or wall shall be erected along all lot lines shared with a residential zoning district.
	D. The use shall maintain proper sharps and biohazard disposal protocols, including tamper-proof containers for these types of wastes when located outdoors in areas accessible by the public.
	E. The uses shall comply with the standards in Section <>, Non-Residential Design Standards.

	4.3.119. Utility, Major
	A. All structures, buildings, or enclosed areas used for the operation of a wastewater treatment facility shall be a minimum of 300 feet from a residentially zoned lot.
	B. Equipment capable of producing noise or sound in excess of 70 decibels shall be located no closer than 100 feet to the nearest residential district, unless located on a special purpose lot.
	C. Security fencing, a minimum of six feet in height, shall be provided around the perimeter of the use.
	D. A Type C perimeter buffer configured in accordance with Section <>, Perimeter Buffers, shall be installed along all lot lines abutting a residential district.

	4.3.120. Vehicle Painting / Body Work
	A. The use shall be located at least 100 feet from any residential district, school (except vocational schools), or public recreation area.
	B. No vehicle sales or rental shall be permitted.
	C. Repair of all vehicles shall occur within an enclosed building.  In no instance shall any activity that results in airborne particulates, including painting, sanding, or application of coatings, take place outdoors.
	D. Temporary outdoor vehicle storage may be allowed in an outdoor storage area that is no larger than 25 percent of the buildable area of the lot, located behind or to the side of the principal structure, and fully screened by an opaque fence or wall ...

	4.3.121. Vehicle Parts and Accessory Sales
	A. Vehicle sales or rental may be permitted as a secondary use, subject to compliance with the standards in Section <>, Vehicle Sales and Rental.
	B. No vehicle repairs shall take place as part of a vehicle parts and accessory sales use.
	C. No vehicles or parts shall be stored outside, and all storage shall take place within an enclosed structure.

	4.3.122. Vehicle Repair and Service (no painting or Body Work)
	A. Vehicle sales or rental may be permitted as a secondary use, subject to compliance with the standards in Section <>, Vehicle Sales and Rental
	B. Sales of parts or accessories may take place as a secondary use.
	C. Service bay doors shall not be oriented toward land in a residential zoning district.
	D. All repair or service operations, excluding washing, shall be conducted entirely within a fully enclosed building.  Nothing shall limit the opening of bay doors during hours of operation.
	E. Outdoor storage of vehicles shall comply with the applicable standards in Section <>, Screening.  Outdoor parking of vehicles outside of hours of operation shall be considered outdoor storage subject to applicable screening requirements.
	F. The temporary storage of impounded vehicles is prohibited as part of this use.

	4.3.123. Vehicle Sales and Rental
	A. Vehicle display areas shall be surfaced with an all-weather material that is not grass or dirt.
	B. No vehicles or other similar items shall be displayed on the top of a building.
	C. Vehicle display areas shall provide landscaping in accordance with Section <>, Off-Street Parking Lot Landscaping, when abutting public or private street rights-of-way.
	D. All lights and lighting shall be designed and arranged so no source of illumination is directly visible from any adjacent property.
	E. Repair and service functions are permitted as an secondary use provided all repair-related activities take place entirely within an enclosed building.
	F. Outdoor parking of vehicles being serviced shall only take place within an area that complies with the applicable requirements in Section <>, Screening.

	4.3.124. Vehicle Towing or Storage
	A. A maximum of no more than 75 vehicles at any one time shall be stored on the property.
	B. All vehicles must be stored in a vehicle storage area depicted in an approved site plan.
	C. All vehicles shall be operable, and no wrecked or junked vehicles shall be permitted.
	D. The storage area shall be paved with asphalt, concrete, gravel, or other suitable all-weather surface to minimize dust emissions and the buildup of dirt, mud, and other debris.
	E. All entrances to and from the storage area shall be secured and locked whenever an employee is not present on the property.
	F. Storage of vehicles shall comply with the applicable standards in Section <>, Screening.

	4.3.125. Vehicle Washing or Detailing
	A. Equipment capable of producing noise or sound in excess of 70 decibels, including vacuums, shall be located no closer than 200 feet to the nearest lot line shared with residentially-zoned land.
	B. No vehicle washing bays shall be located within 20 feet of a side or rear lot line.
	C. No outdoor display of merchandise or outdoor storage shall be permitted.  Storage of chemicals in containers larger than 55 gallons shall take place entirely underground.
	D. Outdoor drying and detailing areas shall include drains or other features that prevent the accumulation of rinse water or chemicals on a street right-of-way or in a roadway’s drainage system.
	E. Retail sales of gasoline or vehicle-related products may be permitted as a secondary use, subject to the applicable standards in Section <>, Secondary Uses.

	4.3.126. Veterinary Services, Large Animal
	4.3.127. Veterinary Services, Small Animal
	A. All activities, except for pet rehabilitation or testing activities, shall take place entirely within an enclosed structure.
	B. Outdoor activity areas shall be located to the side or rear of a structure unless such placement results in these areas having a closer proximity to a residential zoning district boundary.
	C. Small animal veterinary service uses offering boarding shall comply with the standards in Section <>, Animal Boarding, Indoor Only.
	D. Principal and secondary structures used for boarding or animal recuperation located on lots that border residential zoning districts shall be fully soundproofed.
	E. Animal waste shall not be stored within 50 feet of any adjacent property.
	F. The use shall maintain proper sharps and biohazard disposal protocols, including tamper-proof containers for these types of wastes when located outdoors in areas accessible by the public.

	4.3.128. Warehouse, Distribution and Storage
	A. A warehouse use shall have direct access to a major street.
	B. An application for establishment of this use shall include a truck route plan that designates routes to minimize impacts on residential areas, schools, or other land uses that would be negatively impacted by truck traffic.
	C. No outdoor storage of products or materials shall be permitted.
	D. Areas engaged in the storage of trucks or trailers shall be paved with asphalt, concrete, crushed stone, or other suitable all-weather surface to minimize dust emissions and the buildup of dirt, mud, and other debris.
	E. Uses engaged in the storage or distribution of flammable materials shall meet the requirements established by the fire prevention code of the National Board of Fire Underwriters and the National Fire Protection Association standards, Flammable and ...
	F. In cases where the lot is served by a rail line, buildings may reduce required side or rear setbacks in order to facilitate utilization of rail service.
	G. No manufacturing or assembly activity shall be permitted.

	4.3.129. Wholesale Sales, Indoor or Outdoor
	A. Except for above-ground storage tanks, outdoor storage areas shall be no closer than 50 feet to any adjoining residentially-zoned property.
	B. Equipment capable of producing noise or sound in excess of 70 decibels shall be located no closer than 100 feet to the nearest residential district.
	C. All non-paved storage areas shall be maintained in a manner so as to limit dust from leaving the storage area.
	D. A wholesale sales use shall have direct access to a major street.
	E. An application for establishment of this use shall include a truck route plan that designates routes to minimize impacts on residential areas, schools, or other land uses that would be negatively impacted by truck traffic.
	F. Uses engaged in the storage or distribution of flammable materials shall meet the requirements established by the fire prevention code of the National Board of Fire Underwriters and the National Fire Protection Association standards, Flammable and ...
	G. Above-ground outdoor storage tanks shall be subject to the following standards:
	01. They shall be located at least 200 feet from any lot line.
	02. Tanks or groups of tanks shall be diked to prevent the spread of liquid onto other property, waterways, or drainageways.
	03. The volumetric capacity of the diked area shall not be less than the capacity of the largest tank within the diked area.
	04. Dikes or retaining walls shall be of earth, steel, concrete, or solid masonry designed and constructed to be liquid tight and to withstand a full hydraulic head.
	05. Earthen dikes three feet or more in height shall have a flat section at the top not less than two feet in width.
	06. The slope shall be consistent with the angle of repose of the material of which the dikes are constructed.
	07. Dikes shall be restricted to an average height of not more than six feet above the exterior grade unless means are available for extinguishing a fire in any tank.
	08. Dikes enclosing such tanks shall be provided at the top with a flareback section designed to turn back a boil-over wave.
	09. A flareback section shall not be required for dikes and walls enclosing approved floating roof tanks.
	10. No loose combustible material, empty or full drums or barrels, shall be permitted within the diked area.
	11. Where provision is made for draining rainwater from diked areas, such drains shall normally be kept closed and shall be designed so that when in use they will not permit flammable liquids to enter natural watercourses, public sewers, or public dra...


	4.3.130. Wind Energy Conversion
	A. No tower associated with a wind energy conversion use shall be located within one half-mile (2,640 linear feet) of land in a residentially-zoned district or a public park.
	B. All ground-based equipment buildings shall be located under the blade sweep area, to the maximum extent practicable.
	C. All towers associated with a wind energy conversion use shall be set back a distance equal to one-and-one-half times the overall height of the tower and associated wind turbine blade.
	D. All associated facilities other than towers and associated wind turbines shall be subject to the setback standards for the district where located.
	E. Wind energy conversion uses shall utilize monopole or self-supporting towers.
	F. All towers and turbines within the use shall maintain uniform design in terms of the following features:
	01. Tower type;
	02. Tower, turbine, and blade colors;
	03. The number of blades per turbine; and
	04. The direction of blade rotation.

	G. The maximum height of a wind energy conversion use (including the tower and extended blades) shall be 150 feet.
	H. The blade tip or vane of any wind energy conversion use shall have a minimum ground clearance of 30 feet above grade, as measured at the lowest point of the arc of the blades. No blades shall extend over public rights-of-way.
	I. All wind energy conversion uses shall incorporate anti-climbing devices to prevent unauthorized climbing.
	J. Except for transmission lines, all utilities associated with a wind energy conversion use shall be located underground.
	K. The wind turbine and tower shall be painted or finished in the color originally applied by the manufacturer, or a matte neutral color (e.g., gray, white, or galvanized steel).
	L. No illumination of the turbine or tower shall be allowed, unless required by the (FAA). In the event obstruction lighting is required by the FAA, it shall be of the lowest intensity allowed, and strobes or blinking lights shall be avoided, to the m...
	M. Signage visible from any public street or off-site area shall be limited to the manufacturer’s or installer’s identification, appropriate warning signs, or owner identification.
	N. The noise at the lot line produced by the wind energy conversion use during operation shall not exceed 55 decibels.  This standard shall not apply during power outages, windstorms, or other conditions beyond the owner’s control.
	O. Shadows cast by the rotating blade of a wind energy conversion use shall not fall upon off-site areas.
	P. The owner shall take all reasonable steps to prevent or eliminate interference with transmission of communications signals (e.g., radio, television, telephone, aircraft, etc.) resulting from a wind energy conversion use.


	§ 4.4 Prohibited Uses
	4.4.1. Prohibited Everywhere
	A. The following use types are not listed in Table <>, Listing of Common Principal Uses, and are prohibited throughout the Town’s planning jurisdiction in all zoning districts.
	B. In cases where one or more of these uses is lawfully established and in operation prior to (insert the effective date of this Ordinance), the use shall be subject to the provisions in Section <>, Transitional Provisions.
	01. Commercial Uses
	a. Check cashing / Pay day lending establishments;
	b. Cryptomining, data processing as a principal use, and data centers;
	c. Electronic gaming operation or “games of skill” use types;
	d. Feed lots
	e. New outdoor advertising or billboards; and
	f. Outdoor shooting ranges (not applied to archery-only ranges).

	02. Industrial Uses
	a. Acetylene gas manufacture;
	b. Acid manufacture;
	c. Ammonia, bleaching powder, or chlorine manufacture;
	d. Asphalt plants;
	e. Brick, tile, or terra cotta manufacture;
	f. Cellophane manufacture;
	g. Concrete batch plants and similar uses that produce concrete;
	h. Creosote manufacture or treatment plants;
	i. Distillation of bones, coal, petroleum, refuse, tar, or wood;
	j. Explosives, ammunition, fireworks, or gunpowder manufacture;
	k. Fat rendering, or production of fats and oils from animal or vegetable products by boiling or distillation;
	l. Glue and size manufacture;
	m. Infectious or radioactive materials handling or storage;
	n. Leather and leather products manufacturing involving tanning;
	o. Linseed oil, shellac, turpentine manufacture or refining;
	p. Nitrogenous tankage, fish meal or manufacture of any fertilizer materials carrying an objectionable odor;
	q. Oilcloth or linoleum manufacture;
	r. Ore reduction;
	s. Pulp mills;
	t. Storage or processing of radioactive or infectious waste; and
	u. Vinegar manufacturing.

	03. Institutional Uses
	a. Package treatment plant wastewater disposal systems that discharge to surface waters or that involve use of spray fields on lots within the WSPO; and
	b. Correctional or detention facilities.

	04. Residential Uses
	a. Use of a boat, houseboat, or other floating structure as a temporary or permanent residence (this shall not prevent the overnight occupancy of a vessel temporarily moored while in transit on navigable waters);
	b. Use of a structure as a permanent dwelling that does not comply with the applicable Residential Building Code requirements as a permanent, single-family dwelling; and
	c. Use of a tent, recreational vehicle, or travel trailer as a permanent residence.



	4.4.2. Prohibited by Overlay District Standards
	A. Special Flood Hazard Area
	B. Water supply Watershed Protection Overlay

	4.4.3. Prohibited as Secondary Uses
	A. Home Occupations
	01. Food handling, processing, or packing with industrial-scale equipment;
	02. Medical or dental labs;
	03. Restaurants of any kind;
	04. Bulk (1,250 or more gallons) storage of flammable or hazardous liquids;
	05. Funeral homes and mortuaries;
	06. Animal hospitals; and
	07. Keeping of exotic animals for commercial purposes.



	§ 4.5 Secondary Uses
	4.5.1. Intent
	4.5.2. Establishment of a Secondary Use
	A. Secondary uses or structures may be approved in conjunction with the approval of the principal use or subsequently following the establishment of the principal use. No secondary use or structure shall be approved, established, or constructed before...
	B. Except when indicated as a special use in Table <>, Listing of Common Secondary Uses, establishment of a secondary use or structure subsequent to an established principal use shall require approval of a Zoning Compliance Permit in accordance with S...
	C. In cases where a secondary use or structure is identified as a special use in Table <>, Listing of Common Secondary Uses, establishment of a secondary use or structure subsequent to an established principal use shall require approval of a Special U...
	D. In cases where a secondary use or structure is identified as a conditional use in Table <>, Listing of Common Secondary Uses, establishment of a secondary use or structure subsequent to an established principal use shall require approval of a condi...
	E. Section <>, Listing of Common Secondary Uses, may not be inclusive of all possible secondary uses, and in the event a secondary use is proposed that is not listed in the table, the Planning Director shall consult Table <>, Listing of Common Princip...
	F. In the event a proposed secondary use is not listed in Table <>, Common Secondary Use Table, and there is no corresponding principal use, the Planning Director shall determine how to treat the secondary use in accordance with Section <>, Unlisted U...

	4.5.3. General Standards for Secondary Uses
	A. Exemptions on Residential Lots Over Three Acres in Size
	01. Except for accessory dwelling units, secondary uses and structures listed in this section that are proposed on lots of more than three acres in size in the RPV, RUR, LDR, RUM, or RCZ zoning districts shall be exempted from these requirements.
	02. Lots in conventional residential zoning districts shall be limited to no more than one internal accessory dwelling unit and no more than one detached accessory dwelling unit (a total of two accessory dwelling units), regardless of lot size.

	B. Characteristics of Secondary Uses and Structures
	01. Are clearly incidental to an allowed principal use or structure;
	02. Are subordinate to and serving an allowed principal use or structure;
	03. Are subordinate in extent and purpose to the principal use or structure;
	04. Are smaller in terms of total floor area or square footage than the principal structure; or
	05. Are shorter in height and smaller in mass than the principal structure.

	C. Location of Secondary Uses and Structures
	01. On a Lot With an Established Principal Use
	a. Except on special purpose lots, secondary uses may only be established on lots that contain a pre-existing principal use. Some secondary uses or structures may be located on a lot during construction of a principal use when expressly permitted by t...
	b. Secondary uses may be located on a designated special purpose lot prior to a principal use.
	c. A secondary use and the principal use it serves shall be located within the same zoning district.

	02. Within Required Landscaping or Streetscape Buffers
	03. Within a Required Setback
	04. Within Other Areas on a Site
	a. Be located within a designated fire lane;
	b. Obstruct required sight distance triangles;
	c. Impede ingress or egress to a lot, site, or principal structure;
	d. Be located within a public utility easement;
	e. Interfere with drainage or stormwater control measures;
	f. Be within an emergency access route designated on an approved site plan; or
	g. Create an unsafe condition, in the sole opinion of the Planning Director.

	05. Within an Easement (Other than a Public Utility Easement)
	a. No secondary uses or structures shall be located within a public utility easement.
	b. Except for authorized stormwater control measures within a drainage easement, no secondary use or structure shall be located within any platted or recorded easement without the prior written consent of the landowner.


	D. Maximum Size
	01. On lots in non-residential and mixed-use districts, no individual secondary structure may exceed the principal structure’s floor area by more than 150 percent.
	02. On lots in residential districts and the RUM district, no individual secondary structure may exceed the principal structure’s floor area by more than 200 percent. This standard shall not be applied to barns, stables, and structures used for agricu...

	E. Allowable Height
	01. Secondary structures shall comply with the maximum building height requirements for the zoning district where located, except that secondary structures within 10 feet of a lot line shall not be taller than 15 feet.
	02. Maximum height standards shall not apply to certain secondary structures in accordance with Section <>, Exceptions.

	F. Compliance with Design Standards
	01. Except in cases where a secondary structure occupies less than 25 percent of the floor area of the principal use, secondary structures serving principle uses that are subject to the design standards or guidelines in Section <>, Design Standards an...
	02. The degree to which proposed exterior materials, colors, and architectural details are configured in a complementary manner to a principal use shall be in the sole opinion of the review authority deciding the application.

	G. Compliance with Use Standards
	01. Secondary uses shall only be permitted subject to all applicable standards in Section <>, Standards for Specific Secondary Uses.
	02. In cases where a use type identified in Table <>, Listing of Common Principal Uses, is proposed as a secondary use, the secondary use shall also comply with all applicable standards in Section <>, Standards for Specific Principal Uses.


	4.5.4. Listing of Common Secondary Uses
	A. Table as Guide
	B. Listed Secondary Uses
	01. If a specific secondary use is allowed by-right, subject to issuance of a Zoning Compliance Permit, and any applicable secondary use-specific standards, the cell underneath the zoning district is marked with a “P”.
	02. If a specific secondary use is allowed subject to a special use permit, subject to any applicable secondary use-specific standards the cell underneath the zoning district is marked with a “S”.
	03. If the specific secondary use or structure is not allowed in a zoning district, the cell is blank (marked with a “•”).
	04. In the case of conditional development districts, if a secondary use is allowable subject to any applicable secondary use-specific standards, it is marked with an “C”, and the secondary use must be identified in the conditional rezoning applicatio...


	4.5.5. Standards for Specific Secondary Uses
	A. Accessory Dwelling Unit, Detached
	01. In no instance shall a DADU be permitted on a lot that does not have a principal residential use;
	02. No more than one DADU shall be located on a lot with a single-family detached dwelling (the presence of an IADU does not limit the ability to accommodate a detached ADU);
	03. A DADU shall not exceed 60 percent of the total amount of finished floor area in the principal structure, or 1,000 square feet, whichever is less;
	04. A DADU shall be configured as a complete residential dwelling or housekeeping unit.
	05. A DADU shall not exceed the height of the principal structure, but nothing shall limit an DADU from being located on a second or third story provided the structure complies with the applicable maximum height limitations in the district where locat...
	06. The DADU shall be located at least ten feet from the principal structure;
	07. A DADU shall include at least one but not more than two off-street parking spaces;
	08. A DADU shall not be subdivided or otherwise separated in ownership from the principal dwelling unit;
	09. A DADU and the principal dwelling shall utilize the same driveway, unless the ADU is accessed from a right-of-way not used by the principal dwelling (e.g., a rear alley or separate street access on a corner or through lot); and
	10. A DADU shall be served by potable water, wastewater, and electrical utilities.

	B. Accessory Dwelling Unit, Internal
	01. In no instance shall a IADU be permitted on a lot that does not have a principal residential use;
	02. No more than one IADU shall be located on a lot with a single-family detached dwelling (the presence of an DADU does not limit the ability to accommodate an internal ADU);
	03. The IADU shall be fully enclosed within the outer extents of the principal structure walls and roof, and shall not be located in a detached structure of any kind;
	04. An IADU shall be configured as a complete residential dwelling or housekeeping unit;
	05. An IADU shall not exceed 40 percent of the total amount of finished floor area in the principal structure;
	06. An IADU and the principal dwelling shall have the same street address and mailbox;
	07. An IADU and the principal dwelling shall utilize the same driveway;
	08. An IADU shall include at least one but not more than two off-street parking spaces; and
	09. An IADU shall be served by shared water, sanitary sewer, gas, and electrical utilities.

	C. Amateur Ham Radio
	01. Towers associated with an amateur ham radio operator or private television antenna shall not exceed 100 feet above grade;
	02. Towers or antennas attached to a principal structure shall be located on a side or rear elevation; and
	03. Freestanding towers or antennas shall be located behind the principal structure

	D. Art Installation
	01. In no instance shall an art installation visible from a street or off-site area depict specified anatomical areas or specified sexual activities as defined by this Ordinance and the North Carolina General Statutes.
	02. Public art or murals are exempted from the standards for signs, but shall be subject to any applicable adopted policy guidance and the following:
	a. A mural or public art installation shall require approval of a Zoning Compliance Permit in accordance with the standards in Section <>, Zoning Compliance Permit.
	b. A mural may be configured to include a wall sign provided:
	i. The wall sign is applied to the wall using a similar technique as is used for the mural;
	ii. The wall sign portion of the mural is clearly delineated to enable the Town to determine its compliance with applicable sign standards;
	iii. The wall sign portion of the mural complies with the standards for a wall sign in accordance with Section <>, Sign Standards by Sign Type.

	c. iv. In the event the owner of a building with a mural no longer wishes to maintain the mural, it shall be removed or covered with paint or other material consistent with the existing exterior material on the building wall where the mural is located...

	03. In the event that a site feature characterized by the applicant as public art is determined by the Planning Director to be a sign, it shall comply with the standards in Section <>, Public Art as Signage.

	E. Automated Teller Machine
	01. An ATM designed for walk-up use and located in the exterior wall of a building, or a parking area shall be designed to avoid obstructions to pedestrian movement along sidewalks, through public use areas, or between parking areas and building entra...
	02. If an ATM is designed for use by customers in their vehicles, it shall comply with the secondary use standards (including districts where permitted) in Section <>, Drive Throughs.
	03. The overall character of an automated teller machine in terms of materials, colors, and architectural character shall be compatible with that of the principal structure.

	F. Child Care, Incidental
	01. An incidental child care or home day care for three or more children is permitted as a secondary use to an occupied residential dwelling unit provided it complies with Article 7 of Chapter 110 of the North Carolina General Statutes, and the Summar...
	02. Incidental child care uses shall obtain all applicable approvals from the State of North Carolina.
	03. In cases where an incidental child care use is operated within a residential dwelling and includes more than five children or includes employees who do not reside in the principal dwelling the incidental child care use shall meet all the requireme...

	G. Cluster Mailbox Unit
	H. Drive-Throughs
	01. Outdoor speakers associated with a drive-through shall be at least 50 feet from any abutting lot in a residential district;
	02. In cases where a use with a drive-through that includes an outdoor speaker abuts a residential zoning district, the perimeter buffer located between the outdoor speaker and the residential lot shall include a solid or opaque fence or wall of at le...
	03. Drive-through windows, menus, or order boxes shall not be located on the primary façade of the building they serve;
	04. Drive-through facilities shall be designed so as not to obstruct or endanger the movement of pedestrians along sidewalks, through areas intended for public use, or between the building entrance and customer parking spaces; and
	05. Canopies or other features installed over a drive through window shall maintain common roof lines and materials with the principal structure and comply with all applicable standards in Section <>, Canopies.

	I. Electronic Vehicle (EV) Charging Station
	01. Electric vehicle (EV) charging station spaces shall be reserved for the charging of electric vehicles only and shall be posted with signage identifying the spaces as reserved only for the charging of electric vehicles, amperage and voltage levels,...
	02. A required accessible parking space may also serve as an EV charging station space, provided the charging station and its controls meet ADA standards for accessibility to persons with physical disabilities.
	03. EV charging station equipment shall be located so as not to interfere with vehicle, bicycle, or pedestrian access and circulation, or with required landscaping.
	04. Equipment-capable of producing noise or sound in excess of 70 decibels shall be located no closer than 100 feet to the nearest residence.
	05. Transformers and similar equipment shall be screened in accordance with Section <>, Screening.

	J. Employee Housing
	K. Family Health Care Structure
	01. STRUCTURE
	a. Is transportable and primarily assembled at a location other than the site of installation;
	b. Is located on a lot with an existing single-family detached dwelling;
	c. Is limited to one occupant who is a mentally or physically impaired person related to the caregiver;
	d. Is used by a caregiver or legal guardian in providing care for one mentally or physically impaired person on property owned or occupied as the caregiver’s or guardian’s residence;
	e. Has no more than 300 square feet of gross floor area;
	f. Is connected with water, wastewater, and electrical systems by branching service from the single-family detached dwelling;
	g. Has the same street address and mailbox as the existing single-family detached dwelling;
	h. Uses the same driveway as the existing single-family dwelling, unless the structure is accessed from a right-of-way not used by the dwelling (e.g., a rear alley or separate street access on a corner or through lot);
	i. Meets the dimensional standards of the zoning district for a single-family detached dwelling; and
	j. Meets the applicable provisions in the North Carolina Building Code; however, is not located on a permanent foundation.

	02. NEED AND RELATIONSHIP
	a. The occupant of the structure must be a mentally or physically impaired person that is a resident of the State who requires assistance with two or more activities of daily living (bathing, dressing, personal hygiene, ambulation, or locomotion, tran...
	b. The caregiver must be an individual 18 years of age or older who provides care for the mentally or physically impaired person and is a first or second degree relative of the impaired person.  A first or second degree relative is a spouse, lineal as...

	03. PERMIT CONDITIONS
	a. Once the applicant provides sufficient proof that the family health care structure meets all standards, then the structure shall be permitted for a period of 12 months.
	b. The applicant may renew the prior approval for a 12-month period and continue to renew it provided the applicant provides evidence of continued need and compliance with these standards.
	c. The Town may make periodic inspections of the family health care structure at reasonable times convenient to the applicant.
	d. No signage shall be permitted on the exterior of the structure or on the lot that identifies or promotes the existence of the structure.
	e. The structure shall not be subdivided or otherwise separated in ownership from the single-family detached dwelling.
	f. The structure shall be removed within 60 days if the impaired occupant is no longer receiving or in need of assistance.
	g. The approval may be revoked, or other enforcement actions taken if these standards are violated.


	L. Fences and Walls
	01. Locational Standards
	a. Be located within the public right-of-way (except for public fences or walls, or as needed for retention of soil);
	b. Impede visibility of the required property address number;
	c. Block pedestrian access from doors or windows;
	d. Fences or walls shall not alter or impede the natural flow of water in any stream, creek, drainage swale, or ditch;
	e. Except for necessary retaining walls, no fence or wall shall be located within a required sight distance triangle (see Section <>, Sight Distance Triangles);
	f. Fences or walls may be located within required setbacks but shall not encroach onto a separate lot; and
	g. Fences or walls may be located in required landscaping areas, subject to the standards in Section <>, Features Allowed Within Required Landscaping Areas.

	02. Height
	03. Prohibited Materials

	M. Garage / Carport, Detached
	01. Detached garages or carports shall be located behind the front building wall of the principal structure and shall comply with all applicable standards.
	02. Detached garages may include interior storage or activity areas or accessory dwelling units, provided all secondary uses comply with the applicable requirements of this Ordinance.

	N. Greenhouses and Hot houses
	01. No individual greenhouse or hot house shall exceed 5,000 square feet;
	02. No individual greenhouse or hot house shall exceed 20 feet in height;
	03. These structures shall comply with the dimensional requirements for the zoning district where located.

	O. Guardhouse, Shelter or Gatehouse
	01. Maintain a maximum size or floor area of 100 square feet or less;
	02. A height of 15 feet or less;
	03. Be located outside any required sight distance triangles; and
	04. Maintain a minimum distance of five feet from a public street right-of-way.

	P. Home Occupation
	01. The area set aside for a home occupation shall occupy no more than 35 percent of the gross floor area of a dwelling unit or of a secondary structure or 2,000 square feet, whichever is less.
	02. No outside storage or display of materials, animals, or items associated with the home occupation is permitted.  Nothing shall limit storage of such items within enclosed structures.
	03. No goods, stock-in-trade, or other commodities shall be displayed.
	04. The home occupation shall be conducted entirely within a dwelling unit or secondary structure.  It must be a use that is clearly incidental and secondary to the use of the dwelling unit for residential purposes and does not change the character of...
	05. Permitted home occupations include, but are not limited to:
	a. Offices;
	b. Personal services;
	c. Day care of up to five children;
	d. Catering, provided food is prepared solely with residential-grade equipment;
	e. Tailoring; and
	f. Handcrafting, and similar vocations.

	06. No on-site retail sales, except for goods made on the premises, are allowed.  Nothing shall prohibit the digital sale of material for delivery off-site.
	07. Activities shall not generate traffic, noise, vibration, glare, fumes, odors, or electrical interference beyond what normally occurs in the zoning district in which it is located.
	08. No home occupation shall involve the use of electrical or mechanical equipment that would change the fire rating of the structure in which the home occupation is located.
	09. No one may be employed who is not an occupant of the residence.
	10. Instruction in music, dancing, art, or similar subjects shall be limited to no more than five students at one time.
	11. Signs for home occupations shall be limited to incidental signs permitted in residential zoning districts (see Section <>, Signage).

	Q. Mobile Food Vendors
	01. LOCATION
	02. PERMITS REQUIRED
	a. The operation of a mobile restaurant shall require approval of a Zoning Compliance Permit. A Zoning Compliance Permit issued for a mobile restaurant may also be used to authorize the operation of a push cart used for food and beverage vending.
	b. A Zoning Compliance Permit for the operation of a mobile restaurant or push cart shall be obtained by the landowner or landowner’s agent for the site where the mobile restaurant will operate.
	c. In cases where a mobile restaurant operates on two or more different lots or sites, the landowner of each lot or site where a mobile restaurant operates shall secure a separate Zoning Compliance Permit for operation of the mobile restaurant or push...
	d. Vendors in vehicles must provide documentation of approval from the Henderson County Environmental Health Department in which the mobile food vendor’s associated restaurant or commissary is located.
	e. The County’s Health Permit must be displayed during hours of operation.

	03. PLACEMENT DURING AND AFTER FOOD SALES
	a. Mobile food vendors shall be parked on private property with the property owners’ permission and shall not be parked within any public street, right-of-way, or sidewalk unless the street has been closed for a special event.
	b. Mobile food vendors shall not block parking spaces, drive aisles, access to loading/service areas, or emergency access and fire lanes.  Associated vending must also be positioned at least 15 feet away from fire hydrants, any fire department connect...
	c. No more than three mobile food vendors are permitted as a secondary use at the same time, unless at an approved special event, market, festival, or an active construction site.

	04. MINIMUM DISTANCE FROM CERTAIN USE TYPES
	05. OPERATION
	a. The mobile food vendor owner or their designee shall be present at all times except in case of an emergency.
	b. The hours of operation shall be between the hours of 7:00 AM and 11:00 PM except for special events.
	c. Grease and wastewater must be contained and disposed of in an approved grease receptacle located at the associated restaurant or commissary.
	d. The operator shall keep all areas within ten feet of the mobile restaurant or push cart clean of grease, trash, paper, cups, or cans associated with the operation.  No liquid waste or grease is to be disposed into tree pits, storm drains, or onto t...
	e. If the vendor is operating a mobile food vendor after dark, the vehicle shall provide appropriate lighting.
	f. A mobile food vendor shall not operate as a drive-up window.
	g. Mobile food vendor operators are responsible for the proper disposal of waste and trash associated with the operation.  Town trash receptacles are not to be used for this purpose. Operators shall remove all waste and trash from their location at th...
	h. The Planning Director may initiate enforcement action if a mobile food vendor is causing parking, traffic congestion, or litter problems either on or off the property where the use is located or such use is otherwise creating a danger to the public...

	06. ASSOCIATED FEATURES
	a. Advertising consisting of business name, logo, and items available for sale may be displayed on the mobile food vendor’s vehicle(s) or an associated sidewalk sign. No other form of advertising shall be permitted.


	R. Outdoor Dining or Seating
	01. GENERALLY
	a. Approval of a Zoning Compliance Permit shall be required for the establishment of outdoor dining or seating areas capable of accommodating up to 20 people.  Site Plan approval shall be required for outdoor dining or seating areas capable of accommo...
	b. Outdoor dining or seating may take place on the same lot as the principal use it serves, or on an abutting lot.  An outdoor dining or seating area located on a different lot from the principal use it serves shall require approval as a unified devel...
	c. Outdoor dining or seating areas where alcohol is served or may be consumed shall be clearly demarcated from other areas of the site or a public right-of-way with planters, fencing, roping, railing, or some other physical barrier that separates the ...
	d. Outdoor dining or seating areas that include any form of public address system, recorded or live musical performances, or other sounds provided as part of the operation of the principal use shall be located as far as possible from adjacent resident...
	e. Lighting associated with outdoor dining or seating shall comply with the standards in Section <>,Exterior Lighting.
	f. Outdoor dining or seating areas shall comply with the applicable off-street parking standards in Section <>, Off-Street Parking Requirements.
	g. In no instance shall an outdoor dining or seating area take place within a required landscaping, screening, or parking area or interfere with safe pedestrian or vehicular circulation on or off the site.
	h. In no instance shall an outdoor dining or seating area obstruct access to an entrance or exit, emergency exit, drainage infrastructure, fire hydrant, standpipe, utility access area, ventilation, or ADA access features.
	i.  Outdoor dining or seating areas shall include trash receptacles and shall not result in the accumulation of litter or waste in the public right-of-way or on adjacent lots.


	S. Outdoor Display / Sales
	01. GENERALLY
	a. Outdoor seasonal sales proposed as a temporary use shall be subject to the standards in Section <>, Outdoor Seasonal Sales.
	b. Establishment of a display/sales area greater than 100 square feet in area shall require approval of a Site Plan (see Section <>, Site Plan).  Display/sales areas smaller than 100 square feet shall require approval of a Zoning Compliance Permit.
	c. Outdoor display/sales areas shall provide ADA-compliant customer access.
	d. Outdoor display/sales shall be located on the same site as the principal use, and shall be located at least five from any lot line.

	02. ALONG THE FRONT FAÇADE
	a. Outdoor display/sales areas shall be located on an improved surface.
	b. In no instance shall an outdoor display/sales area occupy more than 75 percent of the front façade wall of a single tenant or individual tenant’s portion of a multi-tenant building wall.
	c. Outdoor display/sales areas shall be no closer than five feet to a building entrance or exit.
	d. In no instance shall an outdoor display/sales area block an emergency exit, standpipe, utility meter, or ventilation access.
	e. Outdoor display/sales areas shall maintain at least five feet of pedestrian access on all sides.
	f.  Outdoor display/sales area shall not exceed five feet in height from the sidewalk.
	g. Outdoor display/sales areas that are not accessible to members of the public shall be subject to the standards in Section <>, Outdoor Storage.

	03. WITHIN A PARKING LOT
	a. Outdoor display/sales area shall not occupy a required parking or landscaping area.
	b. Outdoor display/sales areas shall not be located in ways that interfere with loading or on-site circulation of vehicles or pedestrians.
	c. Outdoor display/sales areas shall not include signage that is legible from off-site areas.
	d. Display areas that are inaccessible to the public are considered outdoor storage.
	e. Outdoor display/sales areas in parking lots shall comply with the dimensional requirements for the district where located.


	T. Outdoor Storage, Nonresidential
	U. Solar Energy System, Level 1
	A level 1 solar energy system use shall comply with the following requirements:
	01. The system may be roof-mounted, attached to a principle or secondary structure, be ground-mounted, or placed over a parking or other hard-surface area;
	02. The system shall comply with the dimensional requirements for the district where located, as modified by Section <>, General Standards for All Secondary Uses;
	03. The system shall not obscure required sight distance triangles;
	04. Ground-mounted facilities are exempted from the screening requirements in Section <>, Screening; and
	05. Ground-mounted facilities shall not exceed 20 feet in height above adjacent preconstruction grade.

	V. Storage Tanks
	01. Underground storage tanks shall not be located within required setbacks, easements, or beneath public rights-of-way;
	02. Underground storage tanks shall be installed and operated only in accordance with the North Carolina Building Code and all applicable Fire Code requirements; and
	03. Underground storage tanks shall be depicted on Site Plans and as-builts.

	W. Swimming Pool / Hot Tub


	§ 4.6 Temporary Uses
	4.6.1. Intent
	4.6.2. Establishment of Temporary Uses
	01. Temporary uses or structures may be approved prior to the establishment of a principal use, in conjunction with the approval of the principal use, or subsequent to the establishment of a principal use.
	02. All temporary uses or structures listed in this section shall require prior approval of a Temporary Use Permit in accordance with Section <>, Temporary Use Permit.
	03. In the event a temporary use is proposed that is not listed in this section, the Planning Director shall consult Section <>, Unlisted Uses, to determine how to treat the proposed temporary use.

	4.6.3. General Standards for Temporary Uses
	A. General Requirements
	01. Secure written permission from the landowner;
	02. Obtain the appropriate permits and licenses from the Town and other agencies;
	03. Comply with the applicable requirements for signs in Section <>, Signage, if signage is proposed;
	04. Meet public utility requirements for proper connection to water, sewer, electrical and other utility service connections, as applicable;
	05. Not violate the applicable conditions of approval that apply to a site or use on the site;
	06. Not result in a situation where the principal use, if present, fails to comply with the standards of this Ordinance;
	07. Ensure the site of a temporary use or structure contains sufficient land area for the temporary use and for the parking and traffic movement associated with the temporary use, without impacting environmentally sensitive lands;
	08. Provide adequate on-site restroom facilities (as appropriate); and
	09. Cease all outdoor activities within 500 feet of a residential use by 10:00 PM.

	B. General Conditions
	01. Provision of temporary parking facilities, including vehicular access and egress;
	02. Control of nuisance factors, such as but not limited to, the prevention of glare or direct illumination of adjacent properties, noise, vibrations, smoke, dust, dirt, odors, gases, and heat;
	03. Prohibition of the storage or use of hazardous materials;
	04. Regulation of placement, height, size, and location of equipment;
	05. Provision of sanitary and medical facilities;
	06. Provision of solid waste collection and disposal;
	07. Provision of security and safety measures;
	08. Use of an alternate location or date;
	09. Modification or elimination of certain proposed activities;
	10. Regulation of operating hours and days, including limitation of the duration to a shorter time period than requested or specified in this subsection; and
	11. Submission of a performance guarantee (see Section <>, Performance Guarantee) to ensure that any temporary use will be removed from the lot.

	C. Where Permitted
	01. Unless otherwise stated in this Ordinance or in an approval granted in accordance with this Ordinance, a temporary use or structure shall be permitted in all conventional zoning districts.
	02. Only those temporary uses or structures identified in the approved conditions of approval msy be permitted within a conditional zoning district.


	4.6.4. Duration of Common Temporary Uses
	4.6.5. Standards for Specific Temporary Uses
	A. Itinerant Merchant Sales
	01. The sale of merchandise, products, or material must be a permitted principal or secondary use in the zoning district where the sales are temporarily located;
	02. Itinerant merchant sales shall be located outside of street rights-of way, required sight distance triangles, required landscape areas, vehicular circulation areas, and areas where pedestrian access is needed to ensure safe movement through or acr...
	03. Signage shall comply with the applicable standards in Section <>, Signage;
	04. All merchandise and related materials shall be removed from the site following the sale;
	05. The maximum period of operation of itinerant merchant sales shall be from 7:00 AM to 10:00 PM; and
	06. Permitted itinerant merchant sales shall be limited in duration in accordance with Table <>, Table of Common Temporary Uses and Duration.

	B. Outdoor Seasonal Sales
	01. Seasonal sales shall be limited to seasonal agricultural products such as Christmas trees, pumpkins, and living plants;
	02. The maximum hours of operation of an outdoor seasonal sales use shall be from 7:00 AM to 10:00 PM, except when located in a residential district, then the seasonal sales use shall cease by 9:00 PM;
	03. Exterior lighting shall comply with the requirements in Section <>, Exterior Lighting;
	04. One recreational vehicle is allowed as a temporary dwelling for security purposes in association with the seasonal sales use, provided it meets the general standards of Section, <> Temporary Dwelling, and is removed at the end of the sales;
	05. The on-site secondary sale of seasonal products by an agricultural use or retail sales use is not considered outdoor seasonal sales and is not subject to these standards; and
	06. Outdoor seasonal sales shall be limited in duration in accordance with Table <>, Table of Common Temporary Uses and Duration.

	C. Special Events
	01. Exempt Events
	a. The event lasts one day or less within a 90-day period on a lot with an established principal use; or
	b. The event is sponsored by the Town, Henderson County, or the State.

	02. Subject to this Ordinance
	a. A special event includes, but is not limited to arts and crafts shows, cultural events, musical events, concerts, and stage shows, celebrations, festivals, farmers’ markets, fairs, carnivals, circuses, or outdoor religious events; and
	b. Circuses, carnivals, and similar amusements may be subject to the applicable provisions of the Town Code of Ordinances.
	c. The special event shall be limited in duration in accordance with Table <>, Table of Common Temporary Uses and Duration.


	D. Portable Storage Containers
	01. Residential Principal Uses
	a. Types Distinguished
	i. A container used for the purposes of storage of personal property such as household items being temporarily stored or relocated; or
	ii. A roll-off box, bin, or construction dumpster used for the collection and hauling of waste or debris.

	b. Permit Required
	c. Exemptions
	d. Maximum Size
	e. Maximum Number
	f. Hazardous Substances
	g. Location
	i. A storage container may be located in a driveway, a designated parking area, or behind a dwelling.
	ii. If site conditions make placement of the storage container behind a dwelling, on a driveway, or in a designated parking area impossible, then the storage container may be located immediately adjacent to the driveway or designated parking area.
	iii. A storage container shall not be located between the front of a dwelling and the street it faces unless any other placement is impossible due to site conditions.
	iv. In no instance shall a storage container be located within a Town street, public street right-of-way, or in a location that poses a threat to public health or safety.

	h. Duration

	02. Non-Residential and Mixed Principal Uses
	a. Types Distinguished
	i. A portable storage container (sometimes referred to a as a “POD”) used for the purposes of storage of finished goods or bulk materials within packaging;
	ii. A shipping container;
	iii. A roll-off box, bin, or construction dumpster used for the collection and hauling of waste or debris; or
	iv. A fully-enclosed, non-motorized, trailer (commonly known as a semi-trailer) with wheels intended to be towed to a site for the purpose of storage or transport of goods, materials, or equipment.

	b. Permit Required
	c. Exemptions
	d. Maximum Size
	e. Maximum Number
	f. Hazardous Substances
	g. Location
	i. A storage container may be located to the side or rear of a building, but shall not be located between a primary building wall and the street.
	ii. If site conditions make placement of the storage container behind or beside a building impossible, then the storage container may be located within designated parking or loading area provided such placement does not interfere with the safe operati...
	iii. In no instance shall a storage container be located within a Town street, public street right-of-way, or in a location that poses a threat to public health or safety.

	h. Duration


	E. Temporary Disaster Dwelling
	01. One temporary dwelling may be used to house occupants of the principal dwelling under construction or subject to repair due to a disaster, natural or fire or other damage.
	02. Temporary dwellings shall be located on the same lot as the structure under construction.
	03. Temporary emergency dwellings operated by a religious institution, governmental agency, or nonprofit organization may be located to provide emergency shelter where fire, flood, or other natural disaster has displaced persons.
	04. A temporary dwelling shall be removed within 90 days of issuance of a Certificate of Occupancy for the structure, or removed immediately if the Building Permit expires or is revoked.
	05. A temporary dwelling shall be limited in duration in accordance with Table <>, Table of Common Temporary Uses and Duration.

	F. Temporary Dwelling
	01. General Standards
	a. A temporary dwelling may be either a dwelling that meets all applicable State Residential Building Code requirements for a dwelling or a recreational vehicle.
	b. The temporary dwelling shall be located on the lot in a manner to meet the dimensional standards of the zoning district, to the maximum extent practicable.
	c. One temporary dwelling may be used to house occupants of the principal dwelling under construction or subject to repair.
	d. Temporary dwellings may be used on a construction site and occupied by persons having construction or security responsibilities over such construction site.
	e. Temporary dwellings shall be located on the same lot as the structure under construction.
	f. The temporary use permit shall not be issued until a Site Plan is approved or a Building Permit is issued for the principal structure.

	02. Duration

	G. Temporary Office
	01. Real Estate Office/ Model Home
	a. The office is located on a lot that is part of the development being sold or leased;
	b. Signage complies with the standards in Section <>, Signage;
	c. The office complies with the dimensional standards of the zoning district in which it is located;
	d. The office complies with all applicable State laws; and
	e. The temporary office is converted into a dwelling or removed in accordance with Table <>, Table of Common Temporary Uses and Duration.
	f. Real estate office/model home uses may accommodate up to 100 percent of the required off-street parking on a different lot or site, provided:
	i. The most distant parking space is located within 1,000 linear feet; and
	ii. Provided there is an improved pedestrian access between the parking area and the use being served.


	02. Construction Office
	a. A construction office shall be located on the same lot or site where the construction is taking place.
	b. A construction office shall not be located within required setbacks or easements, unless no alternative is available.
	c. The construction office shall be removed from the site in accordance with Table <>, Table of Common Temporary Uses and Duration.
	d. Construction office uses may accommodate up to 100 percent of the required off-street parking on a different lot or site provided:
	i. The most distant parking space is located within 1,000 linear feet; and
	ii. Provided there is an improved pedestrian access between the parking area and the use being served.





	§ 4.7 Unlisted Uses
	4.7.1. Procedure for Determination
	A. In the event that a proposed principal, secondary, and temporary use type is not listed in this Ordinance, and such land use is not listed in Section <>, Prohibited Uses, or is not otherwise prohibited by law, the Planning Director shall determine ...
	B. The Planning Director shall determine whether or not an unlisted use is similar to an existing use type based on the definitions in Section <>, Terms Defined, the standards for unlisted uses in Section <>, Determination, and the appropriate table i...
	C. Should the Planning Director determine that a materially similar land use does exist, the regulations governing that land use shall apply to the unlisted use type and the Planning Director’s determination shall be recorded in writing.
	D. In cases where a proposed unlisted use type is not found to be similar to an existing use type, the Planning Director may, but shall not be required to, initiate a text amendment application to revise the text of this Ordinance to add the use type ...

	4.7.2. Use Category Descriptions
	A. Agricultural use Classification
	B. Commercial use Classification
	C. Industrial Uses
	D. Institutional uses
	E. Residential Uses



	CHAPTER 5.  NONCONFORMITIES
	§ 5.1 Chapter Introduction
	5.1.1. Chapter Organization
	5.1.2. Purpose and Intent
	A. Recognize that development existing prior to (insert the effective date of this Ordinance) is permitted to continue in kind and in footprint unless and until there is an application that seeks to change the principal use, increase the amount of imp...
	B. Establish the procedure under which development existing prior to (insert the effective date of this Ordinance) may come to be considered as nonconforming;
	C. Clarify that the opportunity to become nonconforming with respect to the standards in this Ordinance or an applicable condition of approval shall require the landowner to furnish tangible or de facto consent to become nonconforming;
	D. Clarify that nonconforming status may only be established following approval of a Nonconforming Authorization by the Town (see Section <>, Nonconforming Authorization);
	E. Encourage routine maintenance and activities necessary to preserve or improve public safety associated with a lawful nonconformity;
	F. Clarify that any alteration to a nonconformity shall require full compliance with the applicable standards in this Ordinance, or shall require prior authorization from the Town to continue as a nonconformity;
	G. Clarify how certain nonconformities may be continued or re-established following casualty damage; and
	H. Limit the re-establishment of a nonconformity following its discontinuance.

	5.1.3. Nonconformities Distinguished
	A. Nonconformities may take the form of a nonconforming lot of record, a nonconforming sign, a nonconforming site, a nonconforming structure, or a nonconforming use.
	B. Aside from the standards in Section <>, Nonconformities Generally, the requirements that apply to a particular type of nonconformity may differ from the standards in this Chapter applied to new development.


	§ 5.2 Nonconformities, Generally
	5.2.1. Existing Nonconformities Abolished Upon UDO Effective Date
	A. This section clarifies that the nonconforming status of any development in existence prior to the effective date of this Ordinance is waived and the prior nonconformity is granted amnesty upon its effective date.
	B. As of (insert the effective date of this Ordinance) prior nonconforming status is removed, and all existing and approved but not yet complete development shall be considered conforming with respect to the standards in this Ordinance.

	5.2.2. Authority to Continue
	A. Based on the standards in this Section, existing development in place or approved prior to (insert the effective date of this Ordinance) may:
	01. Remain in place;
	02. Continue to operate;
	03. Cease and be re-established as it existed on the date the development ceased; and
	04. Be reduced in size, scope, density, intensity, or impact, provided that any subsequent changes following such reduction remain subject to the standards in Section <>, Alterations to Existing Development.

	B. In no instance shall existing development be altered in ways that exceed the limitations in sub-section (A) above unless and until the development reaches full compliance with the standards in place at the time of alteration.

	5.2.3. Alterations to Existing Development
	A. Generally
	01. Except as authorized in accordance with Section <>, Exemptions, below, any alteration to existing or approved but incomplete development subject to this Ordinance shall be considered as “new” development subject to full compliance with all applica...
	02. A development may be considered to be fully-compliant only if it:
	a. Meets all applicable Town requirements, standards in this Ordinance, and conditions of approval; or
	b. Is subject to an approved Variance in accordance with Section <>, Variance, that addresses aspects of the development that do not meet all applicable Ordinance standards and conditions of approval; or
	c. Is subject to a conditional rezoning approval established in accordance with Section <>, Conditional Rezoning, that includes conditions of approval intended to mitigate instances where the subject development does not meet all applicable Ordinance ...
	d. The development has authorization to be nonconforming, established in accordance with Section <>, Authority to Become Nonconforming.

	03. Examples of alterations to existing development that are considered as new development subject to the standards in this Ordinance include, but are not limited to:
	a. Changes in principal use type;
	b. Any subdivision or change to a lot line;
	c. Any change that increases the amount of impervious surface on a lot;
	d. Any change that increases the height of a building, sign, or other structure subject to the height standards in this Ordinance; or
	e. Any alteration to a principal building that increases the building’s floor area or that changes the building’s footprint.


	B. Exemptions
	01. Sale or re-sale without a change in use type;
	02. Complete demolition and removal of all above-ground structures and site features;
	03. Replacement of existing landscaping, provided the pre-existing planting standards and screening performance objectives are maintained;
	04. Restriping or refreshing of on-site vehicular use area provided that the number of parking spaces provided or the amount of impervious surface is not increased;
	05. Changes in exterior building materials;
	06. Replacement of signage subject to NCGS§160D-912.1, and provided the signage complies with any applicable unform sign plan requirements;
	07. Establishment of or changes to a secondary use or structure, subject to the standards in Section <>, Secondary Uses; or
	08. Establishment of a temporary use or structure, subject to the standards in Section <>, Temporary Uses.


	5.2.4. Authority to Become Nonconforming
	A. Request for Nonconforming Authorization
	01. Prior to the establishment of a nonconformity, a landowner shall file a request for a Nonconforming Authorization to establish a nonconformity in accordance with these standards.
	02. The Nonconforming Authorization application shall include a signed statement of consent from all landowners of record granting the ability for a nonconformity to be established.
	03. The ability for development to become nonconforming shall not commence unless and until approval of a Nonconforming Authorization in accordance with Section <>, Nonconforming Authorization.

	B. Statement of Consent
	01. Statements of consent filed with an application for a Nonconforming Authorization shall, upon approval, be recorded by the Town in the Office of the Henderson County Register of Deeds.
	02. Once a statement of consent has been recorded, it shall run with the land and may not be rescinded unless the nonconformity subject to the statement conforms with this ordinance or an amendment thereto.

	C. Subsequent Alteration Following Nonconforming Authorization
	01. A pre-existing Nonconforming Authorization may not be used to expand or increase an existing nonconformity or establish a new nonconformity of the same site or the same principal building.
	02. Existing development subject to a prior-approved Nonconforming Authorization that then becomes the subject of a subsequent request to change a principal use, increase impervious surface, or alter an existing building’s height, floor area, or footp...


	5.2.5. Maintenance and Continuation of Authorized Nonconformities
	A. Continuation
	B. Completion
	C. Maintenance Allowed
	01. Incidental or minor repairs and routine maintenance necessary to keep an authorized nonconformity in safe and sound condition are permitted and encouraged.
	02. Nonconforming signage that demonstrates a hazard to public safety shall be subject to repairs or maintenance in order to preserve and protect public safety.  Failure to repair or remedy an unsafe nonconforming sign is a violation of this Ordinance...
	03. Except as permitted in Section <>, Strengthening Allowed, repair or maintenance activities that amount to an expansion of an authorized nonconformity are prohibited.

	D. Strengthening Allowed

	5.2.6. Tenancy and Ownership Changes
	5.2.7. Loss of Authorized Nonconforming Status
	A. Cessation and Abandonment
	01. Cessation of a nonconformity is the stoppage or pause of an authorized nonconformity. Cessation may be either temporary or permanent. Temporary cessation for a period of up to 180 days allows for the recommencement or continuation of an authorized...
	02. Authorized nonconformities that are ceased for a period of time longer than specified in this Ordinance shall be considered abandoned, and may not be reestablish, recommenced, or continued unless conforming with the provisions of this Ordinance.

	B. Casualty Damage
	01. Casualty damage to a nonconforming use or structure is condition resulting from fire, flooding, Acts of God, or other instances that render the nonconformity damaged to an extent that re-establishment to its prior condition will cost more than 51 ...
	02. Authorized nonconformities that suffer casualty damage (damage costing more than 51 percent of the nonconformity’s pre-damage assessed value to repair) shall be considered abandoned and may only be re-established in full compliance with the standa...

	C. Alteration that Increases Nonconformity
	D. Alteration that Reduces the Degree of Nonconformity
	E. Effect of Loss


	§ 5.3 Nonconforming Lots of Record
	5.3.1. Applicability
	A. A nonconforming lot of record is a lot that has been lawfully-established and recorded in the office of the Henderson County Register of Deeds, but that does not comply with the applicable dimensional requirements of the zoning district where locat...
	B. Lawfully-established nonconforming lots of record may be developed in accordance with the standards in this section.

	5.3.2. Authorization for Nonconformity not Required
	5.3.3. Creation Prohibited
	A. Except in accordance with Section <>, Governmental Acquisition of Land, in no instance shall a subdivision or other development approval sought under this Ordinance result in the establishment of a nonconforming lot of record.
	B. Development approvals granted after (insert the effective date of this Ordinance) that could result in the creation of a new nonconforming lot of record shall be null and void.

	5.3.4. Development Authorized
	A. Development existing on a nonconforming lot of record prior to (insert the effective date of this Ordinance) may continue in accordance with Section <>, Authority to Continue.
	B. Alterations or modifications to existing development on a nonconforming lot of record after (insert the effective date of this Ordinance) shall be subject to the standards in Section <>, Alterations to Existing Development.
	C. New development on an existing lot of record after (insert the effective date of this Ordinance) shall comply with all applicable requirements in this Ordinance.
	D. New structures proposed on a nonconforming lot of record after (insert the effective date of this Ordinance) that do not meet the required setbacks or other dimensional standards of the zoning district where located shall require approval of an Adm...

	5.3.5. Further Subdivision Limited
	5.3.6. Governmental Acquisition
	5.3.7. Special Purpose Lots

	§ 5.4 Nonconforming Signs
	5.4.1. Applicability
	5.4.2. Maintenance Allowed
	A. This section permits routine maintenance and change of sign copy provided such changes do not impact the degree of nonconformity.
	B. Maintenance does not include digitization or internal illumination of an existing sign that is not digital or internally illuminated as of the effective date of this Ordinance.

	5.4.3. Relocation, Reconstruction, or Re-Establishment
	A. A lawfully-established and authorized nonconforming sign may be relocated, reconstructed, or re-established at any time provided:
	01. The nonconforming sign remains on the same lot;
	02. The nonconforming sign face area is not increased above what existed prior to relocation, reconstruction, or re-establishment;
	03. The nonconforming sign’s height is not increased; and
	04. The relocation, reconstruction, or re-establishment is completed within two years of commencement.

	B. Nonconforming aspects of the relocated, replaced, or re-established sign, such as structure, height, mounting style, illumination, color, or other features may be continued, but in no instance shall the new signage increase the level or degree of n...
	C. In no instance shall a relocated, reconstructed, or re-established sign be permitted within:
	01. Required sight distance triangles;
	02. Public utility or access easements;
	03. Required open space set-aside;
	04. A lot different from the sign’s original location; or
	05. The right-of-way of a public street.


	5.4.4. Relationship to Allowable Conforming Signage
	5.4.5. Rezoning of a Lot
	A. Rezoning approvals that would render an existing sign nonconforming shall not be permitted unless the nonconforming signage is removed prior to issuance of a Certificate of Occupancy.
	B. A Conditional Rezoning may include a condition of approval that creates or addresses nonconforming signage.


	§ 5.5 Nonconforming Structures
	5.5.1. Applicability
	5.5.2. Continuation and Replacement
	A. Continuation
	B. Replacement
	01. Replacement of a authorized nonconforming structure shall be permitted provided the replacement does not increase the level or degree of nonconformity.
	02. Replacements that seek to increase the degree of nonconformity shall require prior approval of an Administrative Adjustment, Alternative Plan, Conditional Rezoning, Variance, or Nonconforming Authorization, as appropriate.

	C. Relocation

	5.5.3. Alteration and Expansion
	5.5.4. Compliance with Design Standards
	5.5.5. Reconstruction Following Damage or Destruction
	A. If a nonconforming structure is damaged or destroyed by any means to an extent of 51 percent or more of its assessed value, it may only be reconstructed in accordance with the requirements of this Ordinance.
	B. The Planning Director may, in the Director’s sole discretion and on a case-by-case basis, utilize the cost of replacement in lieu of assessed value in determining the ability of a damaged or destroyed nonconforming structure to be reconstructed.
	C. A nonconforming structure damaged to an extent that the cost of reconstruction is less that 51 percent of its assessed value may be reconstructed.


	§ 5.6 Nonconforming Uses
	5.6.1. Declared Incompatible
	5.6.2. Continuation Allowed
	5.6.3. Use Separation Requirements
	5.6.4. Partial Nonconformance
	5.6.5. Expansion or Extension
	5.6.6. Conversion
	5.6.7. Reconstruction Following Damage or Destruction
	A. If a nonconforming use is damaged or destroyed by any means to an extent of 51 percent or more of its assessed value, it may only be reconstructed in accordance with the requirements of this Ordinance.
	B. The Planning Director may, in the Director’s sole discretion and on a case-by-case basis, utilize the cost of replacement in lieu of assessed value in determining the ability of a damaged or destroyed nonconforming use to be reconstructed.
	C. A nonconforming use damaged to an extent that the cost of reconstruction is less that 51 percent of its assessed value may be reconstructed.

	5.6.8. Restoration Following Abandonment


	CHAPTER 6.  STANDARDS
	§ 6.1 Chapter Introduction
	§ 6.2 Access & Driveways
	6.2.1. Purpose and Intent
	A. The purpose of this section is to establish standards for the safe and efficient ingress into, egress from, and circulation within development sites in the Town’s planning jurisdiction for vehicles, pedestrians, and bicyclists. More specifically, t...
	01. Protect the health and safety of the Town’s residents and visitors;
	02. Clarify when access and circulation standards are applied to new development or redevelopment of existing sites;
	03. Establish driveway configuration standards for residential and non-residential development;
	04. Facilitate safe and convenient pedestrian movement around development sites;
	05. Protect visibility for motorists, bicyclists, and pedestrians at intersections; and
	06. Establish the standards for vehicular gates across roadways and driveways.

	B. The standards for circulation of vehicles on streets, including street placement, continuation, and related standards are found in the Streets sub-section of Section <>, Infrastructure. The standards for vehicular circulation around parking lots an...

	6.2.2. Applicability
	A. Generally
	01. Unless otherwise expressly exempted from these standards elsewhere in this Ordinance, these access and driveway standards shall apply to all new development in the Town’s planning jurisdiction.
	02. Compliance with all the applicable standards in this section shall be also be required in the following cases:
	a. An existing principal use established before (insert the effective date of this Ordinance) is changed to a different principal use that is subject to these standards;
	b. A development established prior to (insert the effective date of this Ordinance) is changed in ways that increase the amount of impervious surfaces on the site; and
	c. A principal use or structure established before (insert the effective date of this Ordinance) is increased in floor area or building footprint.


	B. Review Required

	6.2.3. Access to Lots
	A. Access Required for all Lots
	01. Every lot shall abut or have driveway access to a public or private street meeting the standards in this Ordinance.
	02. Except for special purpose lots, no building or structure shall be constructed or placed on a lot that does not abut or have driveway access to a public or private street right-of-way meeting the standards of this Ordinance.
	03. Except for lots within bungalow courts, conservation subdivisions, or pocket neighborhoods, lots that abut a public or private street right-of-way or access easement shall maintain at least 30 linear feet of lot frontage along the abutting public ...
	04. In the case of townhouse development, the parent parcel or tract containing the individual townhouse lots shall maintain a minimum width of at least 30 feet.
	05. Lots that do not abut a public or private street right-of-way shall receive access via a driveway configured in accordance with Section <>, Driveways.
	06. Driveways may be located exclusively on the same lot as the use they serve, or may cross a lot under separate ownership, in order to access a public or private street.
	07. In cases where a driveway must cross a lot under separate ownership, the driveway shall be located within a recorded perpetual access easement with a minimum width of at least 30 feet, and configured to meet all applicable safety and fire access r...

	B. Direct Access to Major Streets from Residential Subdivisions
	01. In cases where a tract or site abutting a major street is proposed for subdivision, all lots created shall maintain sufficient frontage on a different street, either pre-existing or created as part of the subdivision, so that direct access to lots...
	02. The final plat creating the subdivision shall indicate that driveway access to a major street is limited and shall be provided by access from a different street.
	03. In the event the subdivision is unable to comply with the access limitations in this subsection, an applicant may seek a variance in accordance with Section <>, Variance.

	C. Access Authorization Required
	01. Establishment of new access to a street maintained by the Town or by NCDOT shall require approval of a Driveway Permit in accordance with Section <>, Driveway Permit.
	02. Failure to secure necessary permits prior to construction may result in the removal of the driveways and/or denial of access at that location.
	03. A Certificate of Occupancy shall not be issued until the access requirements of this section have been met.

	D. Access to a Street Not Meeting Required Standards

	6.2.4. Driveway Standards
	A. Purpose and Intent
	01. Control lot access in accordance with best practices in congestion management, vehicular safety standards, and the Town’s adopted policy guidance for roadway corridors;
	02. Minimize conflicts between pedestrians, bicyclists, and vehicles;
	03. Provide as much physical separation between street intersections and driveways serving individual land uses as is practicable;
	04. Minimize individual access points to major streets to the minimum necessary; and
	05. Encourage shared access to individual lots where such shared access is authorized and is practicable.

	B. General Driveway Standards
	01. Driveway Area Defined
	a. The end of the driveway surface on lots where off-street parking is permitted to take place within a driveway; or
	b. The minimum depth of the driveway on lots or sites where off-street parking takes place within a shared parking lot or structure (see Figure <>: Driveway Area).

	02. Compliance with NCDOT Standards
	a. Driveways providing ingress or egress to a State-maintained street shall be placed and constructed in accordance with the “Policy on Street and Driveway Access to North Carolina  Highways” adopted by the North Carolina Department of Transportation ...
	b. All driveways connecting to State-maintained streets shall obtain Driveway Permit approval from NCDOT with concurring approval from the Town, prior to the construction in accordance with Section <>, Driveway Permit.

	03. Configuration
	a. All driveways shall be constructed so that:
	i. Vehicles can enter and exit from a lot without posing any substantial danger to themselves, pedestrians, bicycles, or vehicles traveling on abutting streets; and
	ii. Interference with the free flow of traffic on abutting or surrounding streets is minimized.

	b. No driveway serving an off-street parking area or providing on-site circulation is permitted to occupy the entirety of any required landscaping area, but driveways may be installed across these areas.
	c. Driveway radii shall be designed in accordance with the NCDOT’s specifications and shall not extend beyond lot lines.
	d. Driveways shall be as nearly perpendicular to the street right-of-way as possible (see Figure <>, Driveway Configuration);
	e. Driveways shall line up with other driveways across the street, where practicable.

	04. Driveway Apron
	a. New driveways established after (insert the effective date of this Ordinance), serving a non-residential, mixed-use, or multi-family development that abut a right-of-way with a paved street shall be surfaced with an apron consisting of asphalt, app...
	b. In cases where a sidewalk is present or is not present but is required, the apron shall be configured so as not to interfere with the sidewalk.

	05. Driveway and Apron Surfacing Requirements Limited
	06. Maintenance

	C. Residential Driveways
	01. Design
	02. Width and Depth
	a. Driveways Serving a Single-Family Detached Dwelling on its own Lot
	b. Driveways Serving up to Six Single-Family Detached Dwellings on the Same or Different Lots
	i. Driveways serving more than one but no more than six single-family detached dwellings on the same or different lots shall be configured in accordance with Section <>, Shared Driveways.
	ii. Except for lots created via a Family Subdivision, driveways serving more than six single-family detached dwellings on the same or different lots shall be configured as public or private streets in accordance with Section <>, Streets.

	c. Driveways Serving up to six Residential Units on the Same or Different Lots
	i. Driveways serving up to six townhouse, duplex, triplex, or quadplex dwelling units within the same development shall be at least 12 feet wide, and shall maintain a minimum depth of at least 20 feet from the lot line in cases where the driveway is u...
	ii. Driveways serving no more than four townhouse, duplex, triplex, or quadplex units on the same or different lots may be configured in accordance with Section <>, Shared Driveways.

	d. Driveways Serving More Than Six Residential Single-Family Detached Dwellings or Residential Units
	i. Except for single-family detached dwellings on lots established via a Family Subdivision, driveways serving more than six single-family detached dwellings in the same or different developments shall be configured as public or private streets.
	ii. Driveways serving more than four townhouse, duplex, triplex, or quadplex units in the same or different developments shall be configured as public or private streets in accordance with Section <>, Streets.

	e. Driveways Serving Multi-Family Dwelling Units
	f. Driveways serving lots in a Family Subdivision

	03. Surfacing
	a. Single-Family Detached Dwellings
	b. All Other forms of Residential Development

	04. Required Number
	a. The maximum number of driveway access points serving an individual single-family detached, duplex, triplex, or quadplex dwelling on its own lot shall be two, but the lot shall maintain a minimum lot width of at least 80 linear feet.  Lots with lot ...
	b. The maximum number of driveway access points serving an individual townhouse dwelling on its own lot shall be one.  Developments of up to six individual townhouse units may be configured to include individual driveways for each unit that are locate...
	c. Driveways serving more than six multi-family residential units shall terminate in an off-street parking lot.  The minimum number of driveways serving a multi-family residential development shall be:
	i. One for developments of 100 or fewer units;
	ii. Two for developments of 101 to 300 units; and
	iii. Three for developments of more than 300 units.

	d. The number of driveways serving a multi-family residential development may be restricted where it is necessary for purposes of decreasing traffic congestion or hazards in the opinion of the Planning Director.  These restrictions may include require...

	05. Minimum Spacing
	a. Except for developments of four or fewer townhouse dwellings, residential driveways shall be spaced at least 20 feet from one another.
	b. Driveways serving four or fewer townhouse dwellings where driveways are located within commonly-owned land shall be at least three feet from one another.  Driveways serving more than four townhouse units shall serve an off-street parking lot.
	c. Driveways shall be no closer than three feet from any lot line, except where two driveways on abutting lots are intended to touch one another as a shared driveway.
	d. The minimum corner clearance from the curb line or edge of pavement of intersecting streets shall be at least 20 feet from the point of tangency of the radius curvature, or 20 feet from the intersection of right-of-way lines, whichever is greater.
	e. The radius of the driveway shall not encroach on the minimum corner clearance.


	D. Shared Residential Driveways
	01. Generally
	02. Access Easement Required
	a. The easement shall maintain a minimum width of at least 50 feet;
	b. There shall be a minimum separation between the easement and any other platted access or right-of-way of at least 50 feet;
	c. The location of the easement shall be recorded on a plat;
	d. The easement shall be configured to permit safe ingress, egress, regress, and necessary utilities to serve the lot;
	e. All residential units proximate to the easement shall maintain a minimum setback from the edge of the access easement that is comparable to or greater than the minimum street setback for the zoning district where located; and
	f. The 50-foot right-of-way width may be reduced to 30 feet by the Planning Director in cases where the accessway cannot be extended due to existing development, topography, or other limitations.

	03. Surfacing
	04. Maintenance
	05. Shared Driveways Limited

	E. Non-Residential and Mixed-Use Driveways
	01. Design
	a. Non-residential and mixed-use driveway access to and from streets shall be constructed in accordance with the standards and specifications provided in Policy on Street and Driveway Access to North Carolina Highways, as adopted and amended by NCDOT.
	b. In cases where a development includes outparcels, the outparcel shall be directly accessible from the vehicular accessways internal to the development in addition to access from the adjacent off-site public street network.

	02. Width and Depth
	a. Driveways serving non-residential and mixed-use development shall terminate in an off-street parking lots or vehicular use area.
	b. Driveways shall be configured as a two-way drive with each direction maintaining a minimum width of at least 12 feet.  Driveways may be split into separate one-way drives of 12 feet each provided they are divided by a median of at least two feet in...
	c. A driveway serving a non-residential or mixed-use development shall be configured with a minimum depth so as to prevent a turning movement from the drive aisle into an individual parking space in accordance with NCDOT requirements.
	d. In cases where a development is subject to a transportation impact analysis, the minimum driveway depth specified in the transportation impact analysis shall control.
	e. Either the Town, the NCDOT, or a transportation impact analysis may require a driveway to be supplemented with turn lanes.
	f. The Town may require a planted landscaping island or other traffic control feature to be established at the termination of a driveway where necessary for access management of traffic control.

	03. Surfacing
	04. Required Number
	05. Minimum Spacing
	06. Shared Access
	07. Revision of Existing Access
	a. The Town Council, in conjunction with NCDOT, shall have the authority to require the closure, relocation, or restriction of existing access points where multiple access points to the site are available.
	b. The Town Council may require the closure of driveway access in those cases where adjoining parcels are subsequently developed with a residential use.



	6.2.5. On-Site Pedestrian Walkways
	A. On-site pedestrian walkways that minimize conflict between pedestrians and vehicles shall be provided as part of the following developments:
	01. All development in the TNC district;
	02. All mixed-use development in any conditional zoning district;
	03. Developments of two or more non-residential principal buildings in the GLC district;
	04. All multi-family and townhouse developments; and
	05. All Institutional forms of development (except telecommunications facilities).

	B. Pedestrian walkways shall be configured in accordance with the following standards:
	01. On-site pedestrian walkways shall connect each primary building entrance to off-street parking areas and to other building entrances on the same site (see Figure <>, Pedestrian Walkways);
	02. Development subject to these standards shall provide at least one connection to existing or planned public sidewalks, sidepaths, greenways, or other pedestrian circulation features whether located on, or at the edge of, an abutting lot;
	03. Development subject to these standards that abuts vacant land shall provide pedestrian circulation connections extending to the lot line of abutting vacant land(s) at logical connection points, as determined by the Planning Director;
	04. In cases where a lot has two or more sides bounded by a sidewalk, a sidewalk connection shall be made on each side with an existing or planned sidewalk;
	05. On-site pedestrian walkways shall be paved with asphalt, concrete, pavers, bricks, stone, or other masonry material, and shall be of contrasting color or materials when crossing vehicular drive aisles;
	06. On-site pedestrian walkways shall be positively drained and configured to avoid areas of pooling water;
	07. On-site pedestrian walkways shall maintain a minimum width of five feet and shall comply with applicable  ADA requirements, pertaining to slope and grade; and
	08. Development with 200 or more off-street parking spaces shall provide at least one fully-separated, improved on-site pedestrian walkway within planted landscape islands.  On-site pedestrian walkways shall be aligned perpendicular to the buildings s...


	6.2.6. Sight Distance Triangles
	A. Sight Distance Triangles Established
	01. Corner lots and lots with driveways, alleys, or other methods of ingress/egress to a street shall include sight distance triangles to ensure visibility for drivers and pedestrians moving through or in an intersection.  Required sight distance tria...
	02. Land within a required sight distance triangle shall comply with the standards in Section <>, Limitations on Obstructions within Required Sight Distance Triangles.

	B. Measurement of Sight Distance Triangle
	01. At all intersections of streets, a minimum of a 10-foot by 70-foot sight distance triangle easement shall be dedicated on the recorded plat to restrict the use of this area from obstructing the line of site at an intersection. No object greater th...
	02. If the required site distance to comply with the AASHTO or NCDOT, exceeds the 10-foot by 70-foot sight distance triangle footprint, additional sight distance easement may be required to be dedicated.

	C. Limitations on Obstructions within Required Sight Distance Triangles
	01. No planting, structure, fence, wall, slope, embankment, parked vehicle, or other obstruction to vision between the heights of two-and-one-half (2½) feet and ten feet above the centerline grades of intersecting streets or accessways may be located ...
	02. No structure or object, regardless of its size, which obstructs visibility within a required sight distance triangle to the detriment of vehicular or pedestrian traffic shall be permitted.


	6.2.7. Vehicular Gates
	A. In no instance shall vehicular gates be placed across public street rights-of-way, unless done so at the direction of the Town on a municipal street, for the purposes of public safety.
	B. Vehicular gates may be placed across private street rights-of-way, provided that adequate access for emergency personnel is provided in the opinion of the emergency service provider.
	C. Nothing shall prohibit the installation of vehicular gates across a private driveway or site accessway that is not a public street.
	D. Vehicular gates shall:
	01. Conform to Town requirements for emergency access;
	02.  Be setback from an abutting street right-of-way the minimum distance necessary to allow for the stacking of three vehicles outside of the travel lanes of the street from which the vehicular gate gains access;
	03. Include an additional area permitting the safe vehicular turnaround if a vehicle is denied entry;
	04. Be of sufficient width to allow passage of emergency vehicles and a minimum clearance of at least 13' 6" in height at the lowest point;
	05. Coordinate with emergency access procedures of the Henderson County Fire Mashal and Henderson County Sheriff, including the following:
	a.  Access procedures shall ensure immediate access through the entry gates for emergency and law enforcement vehicles responding to emergencies without need of special keys or codes. This may be done by an access control device approved by Henderson ...
	b. The developer and homeowners' association shall provide, and annually update, documentation necessary to  the Henderson County Fire Marshal and Sheriff's Department that proposed entry gates and access procedures meet all County standards for acces...
	c. If the homeowners' association fails to maintain reliable access for the provision of emergency or other public services, the County may enter the gated development and open, disable, or remove any gate or device which is a barrier to access, at th...
	d. The declaration of covenants, conditions and restrictions and any other relevant documents of the homeowners' association shall include a statement to this effect.

	06. Be reviewed and approved by the Technical Review Committee or the Planning Director.



	§ 6.3 Architectural Standards and Guidelines
	6.3.1. Section Introduction
	6.3.2. Non-Residential Design Standards
	A. Purpose and Intent
	01. Foster high-quality, attractive non-residential development consistent with Town’s adopted policy guidance;
	02. Protect the established rural character in Mills River;
	03. Assure a fair and consistent application of the design standards to certain forms of new non-residential development, and changes to existing non-residential uses or alterations to existing non-residential sites after (insert the effective date of...
	04. Foster creativity in design and greater compatibility between non-residential development and its local surroundings; and
	05. Promote property values and protect existing public and private investment.

	B. Applicability
	01. New Commercial use Types
	02. New Industrial Use Types
	a. Flex Space;
	b. Industrial Services;
	c. Manufacturing;
	d. Warehouse Related;
	e. Wholesale Sales;

	03. New Institutional Use Types
	a. Assembly;
	b. Day Care;
	c. Education Related;
	d. Government Related;
	e. Health Care;
	f. Social Services;

	04. Redevelopment or Change in Use
	a. Conversion of an existing use type established prior to (insert the effective date of this Ordinance) into one of the principal use types listed in sub-section (01) through (03) above;
	b. Increases in the amount of impervious surface area on a site with an existing use type listed in sub-section (01) through (03) above; and
	c. Increases in the total floor area or building footprint of a principal use type listed in sub-section (01) through (03) beyond that existing prior to (insert the effective date of this Ordinance).


	C. Exemptions
	01. Mixed-uses, which shall instead comply with the standards in Section <>, Mixed-Use Design Standards;
	02. Use types listed in sub-sections (01) through (03) above located on lots of sufficient size, topographic conditions, or with existing undisturbed vegetation such that the use type is not visible from any off-site streets or adjacent or abutting de...
	03. Routine maintenance and repairs, provided that such maintenance or repairs do not rise to the level of redevelopment or alteration.
	04. Secondary uses or buildings associated with a principal use type identified in sub-sections (01) through (03) above provided the secondary use or structure occupies less than 25% of the total square footage of the principal structure.

	D. Timing of Review
	E. Design Requirements
	01. Maximum Building Size
	a. Except for industrial land uses, development subject to these standards shall be configured so that the total gross floor area on an individual lot shall not exceed 75,000 square feet.
	b. The maximum building size standard shall not apply to industrial land uses or redevelopment or alteration of a lawfully-established building of 75,000 square feet or more completed prior to (insert the effective date of this Ordinance).
	c. Applications subject to these standards seeking to establish buildings in excess of the maximum building size may only do so as part of an approved Variance or Conditional Rezoning.

	02. Building Walls  Distinguished
	a. Exterior building wall facades subject to the standards in this section shall be distinguished as primary, secondary, or tertiary, in accordance with the following standards (see Figure: <>, Building Façade Walls Distinguished):
	i. Primary walls are the architectural front façade of the building that faces the street from which the building is addressed.  As an alternative, the primary wall is the building wall that includes the use’s primary entrance.
	ii. Secondary building walls are exterior building walls that are visible from a street or public recreation land such as a park, greenway, or other public recreation use but that are not the building’s primary wall.
	iii. Tertiary walls are all other exterior building walls that are not primary or secondary.

	b. Different standards apply to building walls based on their designation as a primary, secondary, or tertiary building wall.
	c. In cases where site conditions result in a situation where a building wall could be designated as either a primary or secondary wall by the Planning Director, the wall shall be treated as a primary wall.  Nothing in these standards shall limit the ...
	d. In cases where site conditions result in a situation where a building wall could be designated as either a secondary or tertiary wall by the Planning Director, the wall shall be treated as a secondary wall.

	03. Building Articulation Required
	a. Glazing, comprised of one of more windows occupying at least four square feet in area;
	b. A building entrance;
	c. A bay window of at least four feet in length;
	d. An awning, extending along the building façade wall at least four linear feet;
	e. A projection outwards from or recess inwards from the primary building façade plane of at least six inches and occupying at least four feet in width;
	f. A porch or balcony of at least four feet in length;
	g. A cupola, roof dormer, or change in roof plane;
	h. An exterior material change occupying at least 20 feet in width; or
	i. A primary building wall color change occupying at least 20 feet in width.

	04. Allowable Exterior Materials
	a. Natural or artificial stone;
	b. Brick or textured concrete masonry units;
	c. Wooden timbers;
	d. Wooden siding, including clapboard or shingles;
	e. Cementitious siding, configured as sheet material, clapboard, or shingles;
	f. Traditional stucco applied over a lath backing;
	g. Architectural metal, including aluminum composite or insulated metal panels, with concealed fasteners; or
	h. Non-mirrored glass.

	05. Prohibited Exterior Materials
	a. Concrete panels or other material approximating the appearance of pre-cast concrete, whether smooth or textured;
	b. Through-fastened metal siding (exposed screws);
	c. Thin-gauge, roll-formed sheet metal regardless of color or coating;
	d. Smooth-face concrete block or concrete masonry units;
	e. Vinyl siding (permissible as soffit and fascia);
	f. EIFS or synthetic stucco;
	g. Asphalt shingles or siding; or
	h. Mirrored glass.

	06. Exterior Material Configuration
	a. Where two or more materials are proposed on a building façade, the heavier or more massive material (like stone) shall be located below the lighter or less massive material (like stucco).
	b. Heavier materials may be permitted above lighter materials as details on corners or around doors and windows.
	c. Material changes shall take place at locations such as the intersection of building wings, building articulation features, the intersection of differing storefronts or leaseholds, interior corners, or other logical locations.
	d. Material changes shall not take place at outside corners and material returns shall be included to a logical termination point past an exterior building corner such as a bump-out, building wing, or change in wall direction (see Figure <>: Non-Resid...

	07. Primary Building Wall Color
	a. Predominant Colors
	b. Accent Colors

	08. Building Address Numbers
	a. Every principal building subject to these standards shall include the building’s street address above or adjacent to the primary building entrance.
	b. Building address numerals shall comply with the Henderson County Property Addressing Ordinance.

	09. Multi-Building Development
	a. Break up the site into a series of smaller “blocks” defined by on-site streets;
	b. pedestrian walkways, or other circulation routes;
	c. Locate the buildings around the corner of an adjacent street intersection or entry point to the development;
	d. Enclose parking areas, public spaces, or other site amenities on at least three sides through the placement of buildings; or
	e. Enclose outdoor dining or gathering places between buildings.

	10. Outparcels
	a. Buildings on outparcels or pad sites shall incorporate materials that are similar to and compatible with those used on the primary buildings in the development.  Corporate or prototypical architecture shall be reconfigured as necessary in order to ...
	b. Building walls associated with development on an outparcel or pad site shall be configured solely in accordance with the articulation and fenestration provisions for primary or secondary walls, as appropriate, for the main buildings in the developm...
	c. Spaces between buildings on outparcels or pad sites shall include pedestrian amenities such as plazas, seating areas, and gathering places in addition to off-street parking spaces.
	d. Outparcel buildings on lots at street corners shall be located and configured to define the corner through a combination of two or more of the following features:
	i. Locating the building as close to the rights-of-way as is practicable;
	ii. Limiting surface parking between the building and the streets;
	iii. Providing a public gathering space adjacent to the corner; and
	iv. Use of distinctive roof form or other pedestrian features such as porches, canopies, or arcades.




	6.3.3. Mixed-Use Design Standards
	A. Purpose and Intent
	01. Create well-designed, desirable places for Town residents and visitors to shop, dine, recreate, and live;
	02. Ensure mixed-use development is compact and walkable;
	03. Shorten travel times and support alternative modes of transportation by reducing the need for automobile travel within core areas of the Town;
	04. Encourage human-scaled development that is pedestrian-oriented;
	05. Reduce development costs by facilitating development in areas easily served by public infrastructure; and
	06. Accommodate both vertically mixed-use development within an individual building as well as horizontally mixed-use development on a single site.

	B. Applicability
	01. New development within the TNC district;
	02. New live/work dwellings;
	03. New development that includes upper-story residential use types; and
	04. Any new development that includes principal use types from the residential and commercial, industrial, or institutional use classifications in Table <>, Table of Common Principal Uses, within the same building or within the same development site.
	05. Redevelopment, alteration, or changes of existing principal uses in development established prior to (insert the effective date of this Ordinance) that result in development that includes principal use types from the residential and commercial, in...
	06. In cases where development comprised of both residential principal use types as well as principal uses from the commercial, industrial, or institutional use classification that existed prior to (insert the effective date of this Ordinance) is alte...
	07. In cases where development comprised of both residential principal use types as well as principal uses from the commercial, industrial, or institutional use classification that existed prior to (insert the effective date of this Ordinance) is alte...
	08. These mixed-use design standards apply to all buildings located within a mixed-use development, whether vertically integrated in a single building or horizontally integrated in two or more side-by-side buildings on a single site.

	C. Exemptions
	01. Non-residential development, which shall instead comply with the standards in Section <>, Non-Residential Design Standards; and
	02. Development located within the RUM district.

	D. Timing of Review
	E. Design Requirements
	01. Building Orientation
	a. Single Building
	b. Multiple Building Development
	i. Site configuration as a series of smaller “blocks” defined by buildings fronting on-site streets and internal vehicle accessways, utilizing pedestrian-oriented design such as walkways, or other circulation routes and multi-modal transportation acce...
	ii. Corner buildings designed to front both sides of an adjacent street intersection or entry point to the development in an “L” configuration;
	iii. Buildings facing each other across a relatively narrow vehicular access area with pedestrian amenities in a “main street” character;
	iv. Buildings enclosing at least three sides of parking areas, public spaces, or other site amenities; or
	v. Buildings framing outdoor dining or gathering spaces for pedestrians between buildings.


	02. Mixed-Use Building Location
	a. In the case of double or reverse frontage lots, the building shall be located adjacent to the street providing the street address for the building.
	b. When development is proposed on a corner lot, the building shall be configured to occupy the lot corner at the street intersection.
	c. Nothing shall prevent a mixed-use building from exceeding a maximum street setback, provided the area between the building front and the maximum street setback is occupied by a public gathering space or an area used for outdoor dining and seating.

	03. Occupied Frontage Requirements
	a. In order to ensure an inviting and desirable streetscape for pedestrians, mixed-use development shall be configured so that at least 70 percent of the lot frontage is occupied by building wall (see Figure <>, Occupied Frontage).
	b. Areas occupied by gathering areas (like plazas or outdoor dining areas) shall be credited towards the lot frontage requirements.

	04. Ground Floor Configuration
	a. The ground floor of mixed-use buildings shall be configured to meet the North Carolina Building Code requirements for commercial development regardless of whether the building’s ground floor is intended for a residential use type or not.
	b. Except for buildings required to include ADA-accessible dwelling units, the portion of the building including the primary façade of the street-level ground floor shall be occupied by a non-residential use with a minimum depth equivalent to one-thir...
	c. Nothing shall limit the rear two thirds of the street level floor from being used for residential purposes.
	d. In cases where a building is required to include ADA-accessible dwelling units, none of the street level floor area must be occupied by a non-residential use.

	05. Off-Street Parking Location
	06. Building Articulation
	a. The use of projections or recesses in the building façade wall with a minimum depth of 18 inches from the primary facade plane and a minimum span of eight feet;
	b. The use of columns, pilasters, or other architectural detail harmonious with the general design of the structure with a minimum width of eight inches and spaced no less than every ten feet on-center;
	c. Distinct changes in building material that are vertically aligned with variations in roof form and parapet heights;
	d. Inclusion of weather protection for pedestrians, such as awnings, canopies, or overhangs above doors and windows as found along the entire building frontage abutting a street.  Weather protection shall extend outwards from the building façade at le...
	e. A single vertical accent or focal point such as a tower feature located on a prominent building corner.

	07. Building Entrances
	a. Principal structures must be oriented with their main entrance facing the street upon which the project fronts.
	b. If the site is on a corner, it may have its main entrance oriented to either street or at the corner.
	c. Entrances serving mixed-use buildings shall include at least two of the following features (see Figure <>, Mixed-Use Building Entrances):
	i. Canopies or porticos;
	ii. Overhangs;
	iii. Recesses/projections;
	iv. Soldier courses or story lines;
	v. Galleries or arcades;
	vi. Raised corniced parapets over the door;
	vii. Peaked roof forms;
	viii. Arches;
	ix. Architectural detail such as tile work and moldings integrated into the building structure and design; or
	x. Integral planters that incorporate landscaped areas and places for sitting.


	08. Building Fenestration
	a. Blank, windowless walls facing sidewalks, streets, and other public places shall be prohibited.
	b. At least 40 percent of the first-floor facade facing a street shall be transparent, whether through the use of glass windows, doors, or both (see Figure <>, Mixed-Use Building Fenestration), except where the first floor is utilized solely for a res...
	c. At least 25 percent of each upper story façade facing a street shall be transparent.
	d. Ventilation grates or emergency exit doors located at the first-floor level oriented toward a street shall be decorative.

	09. Roof Form
	a. Roof pitches on buildings subject to these standards located within the TNC and MXR districts that are less than 3:12 and flat roofs shall require a parapet wall on all sides visible from the street.  Parapet walls shall fully screen all roof-top m...
	b. Parapet walls shall have decorative cornices or caps.
	c. A pitched roof shall have eaves that extend a minimum of 12 inches from the building face.
	d. Roof-mounted mechanical equipment on a pitched roof on buildings located in the TNC and MXR districts shall be screened or otherwise camouflaged from view from the street.



	6.3.4. Multi-Family Design Standards
	A. Purpose and Intent
	01. Ensure multi-family development takes place in a manner consistent with the context, scale, and proportion of its surroundings;
	02. Promote greater compatibility between new multi-family development and other allowable use types, particularly adjacent single-family detached residential dwellings;
	03. Establish expectations for minimum level of quality for multi-family development;
	04. Encourage creativity in design and promote individual project identity;
	05. Create neighborhoods with enhanced architectural and visual interest; and
	06. Preserve property values and protect public and private investment.

	B. Applicability
	01. Generally
	a. New multi-family buildings;
	b. New multi-unit residential structures within a continuing care retirement community use type;
	c. New residential treatment facilities;
	d. New congregate care buildings containing residential uses; and
	e. Redevelopment alteration, or changes in use after (insert the effective date of this Ordinance) that establish or expand a multi-family residential use.

	02. Exemptions
	a. Routine maintenance of existing lawfully-established multi-family buildings; and
	b. Development of detached multi-family development consisting of two or more detached structures located on one lot under common ownership.

	03. Voluntary Compliance
	a. Townhouse development shall be subject to these standards in cases where compliance is included as a condition of approval associated with a conditional rezoning or when the applicant agrees to voluntarily comply with them.  In such cases, a signed...
	b. The signed statement of consent and an associated plan depicting how the development complies with these standards shall be recorded in the office of the Register of Deeds for Henderson County prior to issuance of a Zoning Compliance Permit.


	C. Timing of Review
	D. Design Requirements
	01. Multi-Family Street Network
	a. On sites including new streets, whether public or private, an interconnected network of streets shall be provided, to the maximum extent practicable, and streets shall connect to adjacent existing streets outside of the development.
	b. Vehicular driveways into a development with 10 or more dwelling units shall be at least 100 feet away from any major intersection, to the maximum extent practicable.
	c. Driveways shall be consolidated in order to reduce curb cuts, to the maximum extent practicable.

	02. Building Orientation
	a. Buildings fronting and located within 100 feet of an abutting street shall be oriented parallel to the street they front rather than being oriented at an angle to the street.
	b. On corner lots, the long axis of the building shall be parallel to the longest lot frontage unless such orientation is incompatible with adjacent, existing development along the same street (see Figure <>, Multi-family Building Orientation).
	c. Buildings within multiple-building developments shall be clustered in order to define open space recreation areas and development entry points.

	03. Building Entrances
	a. The facades of buildings abutting streets shall be configured so that entryways to individual dwelling units or shared entrances face the street.
	b. Access to upper-floor dwelling units shall be obtained from shared internal entries.  In no instance shall walkways to individual upper-story dwelling units take place on the exterior of the building.
	c. Individual ground-floor and shared entryways shall be sheltered from the weather either by:
	i. Recessing the entrance at least three feet to the inside of the primary ground floor façade plane; or
	ii. Inclusion of an overhead architectural treatment that extends outward at least three feet from the primary façade plane.


	04. Building Facades
	a. Buildings subject to these standards shall maintain a consistent level of architectural detailing and composition on each building façade.
	b. All building facades shall provide a minimum of three of the following architectural elements (see Figure <>, Multi-Family Building Facades):
	i. A covered porch or terrace;
	ii. Two or more dormer windows or cupolas;
	iii. Eyebrow windows;
	iv. Awnings or overhangs;
	v. Decorative moldings;
	vi. Shutters on at least three quarters of the windows;
	vii. Pillars, posts, or pilasters;
	viii. Two or more bay windows with a minimum twelve-inch projection from the facade plane;
	ix. Multiple windows with a minimum of four-inch-wide trim;
	x. Eaves with a minimum of four-inch-wide trim; or
	xi. Integral planters that incorporate landscaped areas and/or places for sitting.

	c. Garage entries, loading and service entries, utility rooms, stairs, elevators, or similar features shall not occupy more than 20 percent of the width of a building façade.
	d. Attached garages serving individual dwelling units shall be recessed at least three feet inwards from the primary first floor façade plane or be associated with an upper-story projection that exists above the garage.

	05. façade Variation in Multi-Building Developments
	a. Minimum Number of Variation Elements to be Included
	b. Menu of Variation Elements
	i. One or more principal buildings has a maximum height of one or more stories either greater than or less than average number of stories of the other principal buildings.
	ii. One or more of the principal buildings has a footprint that differs in square footage by 25 percent or more than the average principal building footprints of the other principal buildings.
	iii. One or more of the principal buildings has a different primary exterior color than the other principal buildings.
	iv. One or more principal buildings has a different primary exterior material than the other principal buildings (use of the same material with a different color is insufficient).  Use of brick as a primary material on all principal buildings shall be...
	v. One of more of the principal buildings has a different roof style (gabled, shed, flat, hip, etc.) than the other principal buildings (use of the same combination of roof forms on each principal building is insufficient).
	vi. One or more of the buildings has a different roof material than the other principal buildings (use of the same material with a different color is insufficient).  Use of roof-mounted solar panels over 40 percent of one principal building’s roof sha...
	vii. One or more of the principal buildings shall be oriented with the long axis of the principal building perpendicular to the street that serves the primary entrance of the development.
	viii. One or more of the principal buildings includes overhangs, roofs, or coverings for all patios, balconies, or terraces.
	ix. One or more of the principal buildings is configured so that all the windows incorporate a canopy, awning, overhang, or other covering.
	x. An alternative that differs from those listed that meets the intent of these standards, in the opinion of the Planning Director.


	06. Building Massing
	a. Upper-story façade walls shall not project beyond the ground floor footprint except to accommodate bump-outs with windows.
	b. In the case of two-story buildings, the exterior façade walls of the second floor shall be in line with or setback from the first-floor façade walls.

	07. Building Articulation
	a. Building facades shall be articulated with wall offsets, in the form of recesses or projections from the primary façade plane, of at least two feet for every 35 linear feet of facade frontage (see Figure <>, Multi-family Façade Articulation).
	b. Projections or recesses shall occupy at least one building floor, and may extend downwards to the grade or upwards beyond the primary roof line.

	08. Roof form
	a. New multi-family development shall incorporate roof pitches between 3:12 and 12:12, or shall incorporate parapet walls with a dimensional cornice around a flat roof.
	b. Alternative roof forms or pitches are encouraged for small roof sections over porches, entryways, or similar features.
	c. Buildings with eaves shall be configured such that no single horizontal eave continues for more than 60 linear feet without being broken up by a gable, building projection, or articulation feature.
	d. Overhanging eaves and roof rakes shall extend at least six inches beyond supporting walls.

	09. Building Material and Colors
	a. Configuration
	i. Buildings subject to these standards shall include at least two primary exterior materials on any single building.
	ii. Changes in colors and materials shall take place at internal corners or in logical locations, such as: building wings, bays, bump-outs, or recesses (see Figure <>, Multi-Family Building Materials).  In no instance shall exterior materials or color...
	iii. Heavier or more bulky exterior materials shall be located beneath or below lighter materials.

	b. Prohibited Materials
	i. Vinyl, asphalt, or aluminum siding;
	ii. Smooth-faced concrete block or concrete masonry units;
	iii. Through-fastened metal siding (exposed screws);
	iv. Thin-gauge, roll-formed sheet metal regardless of color or coating;
	v. Smooth-face concrete block or concrete masonry units;
	vi. Vinyl siding (permissible as soffit and fascia); or
	vii. EIFS or synthetic stucco.


	10. Secondary Structures
	a. Street-facing detached garages on corner lots shall be located to the side or rear of buildings;
	b. Access to secondary structures (such as garages, carports, storage areas, etc.) shall be provided from alleys or secondary streets to the maximum extent practicable;
	c. Secondary buildings shall include exterior materials, colors, and roof form designed to be consistent with the principal structure;
	d. Secondary structures shall not physically obstruct pedestrian entrances; and
	e. Centralized refuse collection containers, if provided, shall be in an enclosed area located to the rear of principal buildings.

	11. Multi-Family Site Features
	a. Off-street parking serving guests shall be evenly distributed throughout the development.
	b. Shared refuse collection containers shall be evenly distributed throughout the development or be centrally located.
	c. Detached garages or carports shall not be located between the principal building and the street it faces.
	d. Utilities shall be provided underground, and utility vaults shall be clustered in areas outside of required landscaping.



	6.3.5. Single-Family Residential Design Guidelines
	A. Purpose and Intent
	01. Ensure single-family detached, duplex, triplex, and quadplex homes maintain consistent exterior materials and architectural treatments on the front and sides of buildings;
	02. Establish guidance regarding changes of exterior finishes and materials on individual facades;
	03. Avoid garage-dominated street fronts in residential neighborhoods;
	04. Encourage duplex structures to appear as single-family homes; and
	05. Ensure an adequate level of variability in home design so as to avoid monotonous streetscapes where every dwelling appears identical or very similar to its neighboring dwellings.

	B. Applicability
	01. Single-family detached, duplex, triplex, and quadplex dwellings shall comply with these guidelines in the following instances:
	a. When proposed development is subject to a signed statement of consent in accordance with Section <>, Statement of Consent; and
	b. When compliance with these guidelines is included as a condition of approval associated with a Conditional Rezoning (see Section <>, Conditional Rezoning).

	02. Single-family detached, duplex, triplex, and quadplex dwellings not subject to a statement of consent are not required to comply with these guidelines, though conformance is strongly encouraged.

	C. Statement of Consent
	01. In cases where an applicant chooses to voluntarily comply with the guidelines in this section, the landowner shall sign the following statement of consent and include it with the application for a Preliminary Plat, Final Plat, Special Use Permit, ...
	02. The signed statement of consent and the development approval shall be recorded in the office of the Register of Deeds for Henderson County prior to issuance of a Zoning Compliance Permit.
	03. When the guidelines are to be applied to lots within a subdivision, the Final Plat shall include a disclosure statement that all lots shown on the plat shall be subject to these guidelines.

	D. Design Features
	01. Side and Rear Facades
	a. Although the front facade of a principal building is expected to be the primary focal point in terms of architectural character and features, all sides of a building shall incorporate architectural detailing and windows that complement the front fa...
	b. Blank walls void of windows and architectural detailing are prohibited when adjacent to a street.

	02. Foundation Materials
	a. Poured concrete foundations, concrete block foundations, or smooth-faced concrete masonry unit foundations shall be covered by decks, porches, or be clad in face brick, stone, stucco, or some other masonry material accurately imitating these materi...
	b. In cases where a dwelling includes a finished or unfinished basement, the exterior basement walls on the rear or on sides not visible from streets are exempted from these standards.

	03. Material Changes
	a. Exterior materials on the front façade shall not change at outside corners, but shall continue along side or rear facades for a minimum distance of at least five feet.  Wherever possible, materials shall continue to a logical termination point such...
	b. Exterior material changes shall take place along a horizontal line where two forms meet, such as the wall and the foundation, the first and second stories, or the wall and roof.  It is acceptable for material changes to be configured as architectur...
	c. Where two or more exterior materials meet or are combined, the heavier or more massive material shall be located below the lighter element(s).  For example, brick below wood siding, stone below brick, wood siding below stucco, etc.
	d. It is acceptable for heavier materials to be used as accents around doors, windows, and corners.

	04. Prohibited Materials
	a. The use of corrugated metal siding, unpainted plywood, or smooth-faced concrete block is prohibited.
	b. Synthetic stucco or EIFS shall be prohibited within two feet of the finished grade.

	05. Street-Facing Garages
	a. Maximum Door Width
	b. Location
	c. Design Features
	i. Each garage door shall include transparent or opaque windows;
	ii. Garage doors shall incorporate decorative hinges or hardware that may be functional or aesthetic;
	iii. Garage doors shall include an overhang, eave, trellis, arbor, awning, or other similar architectural feature that projects at least 16 inches beyond the facade directly above the garage door(s);
	iv. Garage doors shall be flanked on either side by vertical design elements like columns, pilasters, posts, or similar vertical feature; or
	v. The street-facing garage door(s) are located at least two or more feet behind a front porch or the primary entrance to the dwelling facing the same street.


	06. Side-Loaded Garages
	a. Windows;
	b. Eaves;
	c. Overhangs;
	d. Decorative trim;
	e. Material changes; or
	f. Other architectural features included for the sake of compatibility with the building’s other facades.

	07. Duplex, Triplex, and Quadplex Entrances
	a. A duplex, triplex, or quadplex structure shall be organized so as to give the appearance of being a large single-family detached home.  This can be achieved by placing primary entrances of different units on separate building facades or via a singl...
	b. A single shared main entry door is strongly encouraged.
	c. In no instance shall the primary façade of the building contain fewer than one dwelling entrance.

	08. Variability
	a. A continuous row of identical buildings along a block shall be prohibited.  Each building shall include “distinctly different” front facade elevations within any single phase of the development such that:
	i. No three structures that are side-by-side may have the same front façade elevation; and
	ii. No structures directly across the street from one another shall have the same front facade elevation (see Figure <>: Distinctly Different).

	b. For the purposes of this section, “distinctly different” shall mean that a dwelling must differ from other adjacent and opposing dwellings (on the other side of the street) in at least four of the following ways (see Figure <>: Distinction Options):
	i. A discernable exterior primary color variation, not a slight variation of a similar hue, such as beige or pastel;
	ii. Variation in primary exterior materials;
	iii. Use of two or more distinct variations in roof forms (e.g., gable, hip, shed, mansard, gambrel, flat, or other);
	iv. Variations in the number of building stories of at least one story;
	v. Variation in the amount of habitable space by 400 square feet or more;
	vi. A change in the depth of the setback from the street which gives the dwelling its street address by 15 feet or more;
	vii. A change in side yard setbacks on both sides by 15 feet or more;
	viii. Changes in the type and color of roofing material on structures with pitched roofs;
	ix. The orientation of the longest building axis to the street the dwelling faces, whether parallel, perpendicular, or at an angle; or
	x. The orientation of primary roof ridgeline to the street the dwelling faces, whether parallel, perpendicular, or at an angle.





	§ 6.4 Exterior Lighting
	6.4.1. Purpose and Intent
	A. Maintain the minimal amounts of exterior lighting needed for night-time safety, security, commerce, and enjoyment;
	B. Minimize the adverse off-site impacts of light pollution such as glare, and light trespass, and obtrusive light;
	C. Curtail light pollution, reduce skyglow, and preserve the dark sky night environment;
	D. Promote the conservation of energy;
	E. Help protect the natural environment from the adverse effects of nighttime lighting; and
	F. Provide adequate lighting for pedestrian and bicycle safety.

	6.4.2. Applicability
	A. Generally
	01. Unless exempted in accordance with Section <>, Exemptions, the provisions of this section shall apply to all new non-residential, mixed-use, multi-family, townhouse, duplex, triplex, or quadplex development approved after (insert the effective dat...
	02. Compliance with all the applicable standards in this section shall be also be required in the following cases:
	a. An existing principal use established before (insert the effective date of this Ordinance) is changed to a different principal use that is subject to these standards;
	b. A development established prior to (insert the effective date of this Ordinance) is changed in ways that increase the amount of impervious surfaces on the site; and
	c. A principal use or structure established before (insert the effective date of this Ordinance) is increased in floor area or building footprint.


	B. Single-Family Detached Residential Development

	6.4.3. Exemptions
	A. Flagpole lighting;
	B. Sports and recreational facility lighting associated with an Institutional use type while in active use;
	C. Development of an individual single-family detached dwelling or a townhouse unit on its own lot;
	D. Temporary construction lighting;
	E. Temporary lighting used for emergency conditions;
	F. Low voltage landscape lighting located outside of a stream or surface water buffer;
	G. Safety lighting within a stream or surface water buffer for the illumination of pedestrian or recreational areas;
	H. Temporary holiday and seasonal lighting;
	I. Exterior lighting required by federal, State, or local laws; and
	J. Temporary lighting for Town-sanctioned or Town-approved community events;

	6.4.4. Lighting Plan Required
	A. Applicability
	B. Exception from Plan Requirements
	01. Exterior lighting fixture type(s);
	02. Exterior lighting mounting height(s); and
	03. A written statement by the applicant that all proposed exterior lighting complies with the applicable requirements in this section.

	C. Professional Preparation
	D. Contents
	01. A Site Plan or subdivision plat drawn to scale showing building(s), landscaping, parking and loading areas, internal roads, and proposed exterior lighting fixtures.
	02. Location of all post, canopy, and wall-mounted light fixtures, including the height of each fixture, for any internal roadway, building, structure, parking, illuminated display area, or loading areas.
	03. Specifications and fixture detail drawings of the proposed illuminating devices, lamps, and supports, including designation as Illuminating Engineering Society of North America (IESNA) “cut-off” fixtures. This description may include but is not li...
	04. Locations of all pole mounted and building mounted fixtures and a numerical 25-foot by 25-foot grid of minimum and maximum lighting levels by location, in foot-candles, that the fixtures will produce on the ground. An isolux lighting plan is also ...


	6.4.5. Prohibited Lighting
	A. Excessive Illumination
	B. Flashing or Revolving
	C. High Intensity Lighting
	01. High intensity light beams, such as searchlights or laser lights, except when used by federal, State, or local authorities;
	02. LED or neon lighting fixtures mounted around the interior or exterior of a window, door, or other architectural feature on a structure; or
	03. Cobra-head-type fixtures having dished or drop lenses or refractors which house other than incandescent sources.

	D. Luminous Tube Lighting
	E. Traffic Control Signals

	6.4.6. Standards
	A. Appearance
	01. Exterior lighting fixtures shall be designed as an integral element that complements the design of the project through compatible style, material, and color.
	02. Exterior lighting fixtures shall be designed in a consistent and coordinated manner for the entire site.
	03. Light poles, bases, and housings shall be matte or low-gloss finish to minimize glare from the light source.

	B. Architectural Lighting
	01. Shielded floodlights, spotlights, or any other similar lighting may be used to accent architectural elements but shall not be used to illuminate entire building facades.
	02. Only lighting used to accent architectural features, landscaping, flags, or art may be directed upwards; however, such uplighting shall be shielded, directed away from off-site view, and shall be limited to a light source of 50 watts or less.

	C. Fixture Height
	01. Pole-mounted lighting fixtures shall be a maximum of 25 feet in height within a parking lot and shall be a maximum of 16 feet in height within non-vehicular pedestrian areas.
	02. Wall-mounted lighting fixtures shall be within 12 feet of the adjacent grade.
	03. Except within the TNC district, no exterior light fixtures, whether pole-mounted or wall-mounted, located within 50 feet of any single-family detached dwelling shall exceed 16 feet in height.

	D. Lamp Type
	01. Incandescent, fluorescent, metal halide, light-emitting diode (LED), or color corrected high-pressure sodium lamps are permitted.  Other lamp types are allowed when the color emitted is similar to the permitted lamp types.
	02. Low-pressure sodium, non-color-corrected high-pressure sodium, and mercury vapor light sources are prohibited.
	03. The same lamp type must be used for the same or similar types of lighting throughout a development.

	E. Maximum Illumination Levels
	01. New development subject to these standards shall be configured so that the maximum illumination level at the lot lines of the new development complies with the limitations as specified in Table <>, Maximum Illumination Levels.
	02. The maximum light level using maintained lumens shall be no more than 0.25 foot candles for any land use at ground level adjacent to or within a stream buffer or surface water buffer. Stream and surface water buffers are defined as extending 30 fe...
	03. No light fixtures may be installed within a stream buffer, except for safety lighting used to illuminate pedestrian and recreational areas within a stream buffer.

	F. Mounting Location
	01. Exterior lighting shall be mounted and configured in such a manner so that the cone of illumination is contained on-site and does not cross any lot line around the perimeter of the site (see Figure <>: Mounting Location).
	02. Wall pack and wall-mounted lighting fixtures shall not project above the fascia or roof line of the building.

	G. Shielding
	01. All overhead lighting fixtures, whether pole-mounted or wall-mounted,  shall be full cut off, fully shielded, and designed to prevent light from emitting upwards towards the sky (see Figure <>: Light Shielding).
	02. Under canopy lighting fixtures shall be recessed within the canopy so that no source of illumination is visible except from directly underneath the light fixture.
	03. Wall packs and floodlights and shall be full cut-off and shielded (e.g., light source not visible from off-site) and configured to direct light downwards rather than outwards.


	6.4.7. Standards for Specific Site Features and Uses
	A. Building Entrance and GATHERING Area Lighting
	B. Parking Lot Lighting
	01. Lighting Required
	02. Ambient Lighting Required
	03. Placement Consistent with Required Landscaping

	C. Outdoor Display Area Lighting
	D. Sign Lighting

	6.4.8. Street Lights
	A. Public and private streets shall be illuminated in accordance with NCDOT’s Roadway Lighting Policy, 2020, as amended.
	B. In cases where a subdivision includes streets and intersections subject to these standards, the subdivider shall coordinate with the designated electrical service provider to prepare a street lighting plan that identifies the location and configura...
	C. The infrastructure plan associated with the subdivision shall include the street light plan.
	D. Street lights, where provided along a public street right-of-way, shall be located within the street right-of-way.
	E. Street lights shall maintain a maximum on-center spacing of 150 linear feet unless topographic or safety concerns mandate a different configuration.
	F. Street lights shall generally be located on the opposite side of the street from the closest adjacent street light.
	G. All street lights shall be located inside full cut-off fully shielded fixtures mounted on non-corrosive poles served by underground wiring.
	H. The light structure and light color of street lights shall be consistent throughout the subdivision.
	I. Nothing shall limit a subdivider from providing street lights in areas beyond street intersections provided the street lighting is configured in accordance with NCDOT or Town policy guidance and provided the owners’ association is responsible for s...

	6.4.9. Exterior Lighting Measurement
	A. Measured at the Lot Line
	B. Measured at Finished Grade
	C. Measurement Device


	§ 6.5 Infrastructure
	6.5.1. Intent
	A. Provide for the orderly growth and development of the Town, and its planning jurisdiction;
	B. Coordinate the logical extension of streets and other public utilities as a part of new development and redevelopment;
	C. Provide for the adequate provision of services and infrastructure for features such as potable water, wastewater, and fire protection;
	D. Maintain conditions essential to the public’s health, safety, and general welfare;
	E. Protect environmentally sensitive lands and resources; and
	F. Facilitate the safe and efficient re-subdivision of larger tracts into smaller parcels of land, where appropriate.

	6.5.2. Applicability
	A. The standards in this section are applied to all forms of development that include or are served by the following forms of infrastructure:
	01. Fire protection features, such as fire hydrants;
	02. Streets, including private streets;
	03. Street curbing, drainage, lighting, and traffic control devices;
	04. Potable water; and
	05. Wastewater treatment.

	B. The timing of review for compliance with these standards shall take place as part of review for a Site Plan, Subdivision Plat, Construction Drawings, Zoning Compliance Permit, Building Permit, or Certificate of Occupancy, as appropriate.
	C. Development subject to these standards shall have installed all required infrastructure in accordance with this section or shall have secured its completion in accordance with Section <>, Performance Guarantee, prior to final approval of a Final Pl...

	6.5.3. Generally
	A. Reasonable Relationship
	B. Consistency with Adjacent Development
	C. Installation Sequence
	01. Street grading and installation of water distribution lines, sanitary sewers, storm sewers, gas, telephone, cable television, and electric service lines, with connections for each system extended beyond the curb line to preclude subsequent cutting...
	02. Street base material;
	03. Curb and gutter and sidewalks; and
	04. Street paving.  Installation of the final lift of asphalt on roadway surfaces shall be delayed until at least 80 percent of the development (or 80 percent of the development within a particular phase) is completed.

	D. Location
	E. Maintenance Required
	01. Required infrastructure installed or caused to be installed by a subdivider and intended for ownership or operation by another entity (like the Town, NCDOT, or an owners’ association) shall be maintained by the subdivider until such time as the in...
	02. All infrastructure shall be constructed in a manner as to minimize interference with pedestrian or vehicular traffic and to facilitate maintenance without undue damage to improvements or facilities located within the development.

	F. Underground Utilities
	01. Except for high voltage electrical transmission lines, all new electric power lines, excluding transformers or enclosures containing electrical equipment which may be pad mounted, as well as telephone, gas distribution, and cable television lines ...
	02. Except for existing high voltage electrical transmission lines, burying of existing overhead utilities located on land adjacent to new development, or alteration or redevelopment after the effective date of this Ordinance is strongly encouraged.
	03. No electric power, telephone, cable television or other utility lines may be installed over ponds, lakes, rivers, or other bodies of water.


	6.5.4. Bridges and Dams
	A. Bridges
	01. Bridges on Public Streets
	a. Bridges located on proposed public streets shall be designed according to State road standards for public street bridges. The applicant shall submit a copy of the bridge design plans as part of the application. The plans shall include certification...
	b. Prior to Final Plat approval or release of any Performance Guarantee, the applicant shall submit a copy of documentation indicating plan approval by NCDOT and a copy of an as-built drawing of the bridge with certification from a professional engine...

	02. Bridges on Private Streets in Residential Subdivisions
	a. If bridges on private streets in a residential subdivision is proposed, the applicant shall submit a copy of bridge plans showing certification from a professional engineer indicating that the bridge plans meet State standards for public street bri...
	b. Bridges shall maintain a minimum vertical clearance of at least 13 feet, six inches (13’ 6”) above the paving surface.
	c. The travelway width across the proposed bridge must not be less than the travelway width of the street on either side of the proposed bridge, and in no event shall the bridge travelway be less than 12 feet.
	d. If the travelway of a private bridge is less than 18 feet wide and the bridge is proposed to accommodate two-way traffic, a paved or gravel turnout shall be provided on each end of the proposed bridge to provide space for at least one vehicle to sa...
	e. Prior to Final Plat approval or release of any Performance Guarantee, the applicant shall submit a copy of an as-built drawing of the bridge with certification from a professional engineer that the bridge meets the standards required in this subsec...

	03. Bridges on Private Streets in Commercial or Industrial Subdivisions
	a. Bridges located on proposed private streets in commercial or industrial subdivisions shall be designed according to State standards for public street bridges.
	b. The applicant shall submit a copy of the bridge design plans as part of the development plan application. The plans shall include certification from a professional engineer indicating that the plans meet State standards for public street bridges. P...


	B. Dams
	01. If located within a Special Flood Hazard Area, the structure shall be designed to meet or exceed all FEMA standards for such structures;
	02. Dams shall not incorporate landscaping material and shall not be credited towards open space set-aside standards;
	03. Maintenance of a dam structure shall be the responsibility of the developer or an owners’ association, who shall be responsible for conducting all scheduled inspections and furnishing results of inspections to the Town, upon request; and
	04. The party responsible for dam maintenance shall provide a performance guarantee for the dam’s maintenance in perpetuity in accordance with the standards in Section <>, Performance Guarantee.


	6.5.5. Cluster Mailboxes
	A. Access
	01. All cluster mailbox units in a development shall be directly served by a sidewalk, sidepath, greenway, or include facilities for vehicular access.
	02. At least five percent of the provided mailboxes shall be configured to permit access in accordance with the American with Disabilities Act.

	B. Construction
	01. Except in cases where cluster mailbox units are located within a building, such facilities shall be located on paved concrete pads and anchored in accordance with the NC State Building Code and US Postal Service requirements.
	02. Cluster mailbox facilities with 100 or more mailboxes in one location shall be located within a roofed structure that provides shelter from sun or rain.

	C. Location
	01. Cluster mailbox units shall be located within one or more of the following locations:
	a. On land owned or maintained by an owners’ association; or
	b. Within a private access easement.

	02. Where possible, cluster mailbox units shall be located central to the development they serve or proximate to a primary vehicular entrance to the development.
	03. In no instance shall a cluster mailbox unit be located within a required sight distance triangle, a public utility easement, within the vehicular travelway portion of a street or alley, or in a manner that obstructs the movement of pedestrians alo...
	04. A cluster mailbox unit shall be positioned so that the individual mailbox units may be accessed without the need to stand within a street travelway.
	05. In cases where a subdivision includes a recreational amenity building, cluster mailbox units are encouraged to be located within or adjacent to the building.

	D. Lighting
	E. Parking
	01. A cluster mailbox unit with 20 or more mailboxes shall be served by one on-street or off-street parking space.
	02. Cluster mailbox units with 40 mailboxes or more shall be served by two on-street or off-street parking spaces plus one additional on-street or off-street parking space for every additional 20 mailboxes beyond 40 to a maximum of four parking spaces.
	03. On-street parking spaces shall be parallel to the vehicle travelway.  On-street parking spaces that are perpendicular to the travelway are prohibited.
	04. At least one of the parking spaces provided shall meet the requirements for an accessible parking space in accordance with the State Building Code.
	05. As an alternative to providing parking spaces, a cluster mailbox unit may incorporate a separate vehicular pull-off area with sufficient width to accommodate a standard passenger vehicle and a sufficient length to accommodate the same number of st...
	06. In cases where a cluster mailbox unit is located within a neighborhood amenity use (like a clubhouse) or is located within an off-street parking lot serving such a use, the off-street parking provided for the cluster mailbox unit shall be marked a...


	6.5.6. Drainage Facilities
	A. Applicability
	B. Approval Required
	C. Configuration – Private Drainage System
	01. COMPLIANCE with Stormwater Section
	02. Private Drainage System
	a. A surface or sub-surface private drainage system shall be designed to complement surface drainage systems serving surrounding properties.
	b. All aspects of a private drainage system shall be located within a designated private drainage easement configured in accordance with Section <>, Drainage Easements.
	c. Surface drainage courses shall have side slopes of at least one foot of horizontal distance for each foot of vertical distance.
	d. The minimum grade along the bottom of a surface drainage course shall be a vertical fall of approximately one foot in each 300 feet of horizontal distance.
	e. In no instance shall surface stormwater be channeled into a public, or community sanitary sewer system or private on-site wastewater treatment system.


	D. INSTALLATION Timing
	01. All required drainage facilities shall be constructed prior to approval of a Final Plat (see Section <>, Final Plat), or a Certificate of Occupancy (see Section <>, Certificate of OccupancyError! Reference source not found.).
	02. In the case of phased development, drainage facilities shall be completed for the active phase of development unless an alternative configuration is warranted in accordance with Section <>, Phased Development.

	E. Maintenance Responsibilities
	01. Street drainage facilities located outside the street right-of-way shall be maintained by the developer, the landowner, or an owners’ association, and maintenance responsibility shall be noted on the Final Plat.
	02. The Town shall not be responsible for any private or commonly-held subdivision drainage infrastructure connected to publicly-maintained drainage facilities, streams, or other outlets having constant flow.


	6.5.7. Easements
	A. Generally
	01. Easements Distinguished
	a. Easements shall take one of the following forms:
	i. An access easement;
	ii. A drainage easement;
	iii. A maintenance easement;
	iv. A public utility easement; or
	v. A roadway slope easement.

	b. All easements shall be either public easements or private easements.  Public easements are granted in favor of the Town, the NCDOT, or some other governmental entity.  Private easements are granted in favor of an owners’ association or to one or mo...

	02. Allowable Features
	a. No landscaping, signage, fences, walls, patios, decks, or secondary structures shall be located within a public utility easement or a drainage easement.
	b. Greenways, configured in accordance with Section <>, Greenways, may be located within a public utility easement.
	c. Parking lots, driveways, and vehicular accessways may be located within any type of easement provided the purpose and function of the easement are not interrupted and provided the Town may access utility features, such as valves or manholes, at all...

	03. Authorization for Encroachment into Easement
	04. Authorization for Removal of Features in Easement
	a. In the event landscaping or other structure located within a public easement must be removed in order to gain access or conduct maintenance, the Town may remove such features at the owner’s expense and shall not be required to replace any removed l...
	b. In the event the removed landscaping or other required feature is required by this Ordinance, then it shall be re-established by the landowner promptly after removal by the Town.

	05. Identification

	B. Access Easements
	01. An access easement for the purposes of accommodating a shared driveway, configured in accordance with Section <>, Shared Driveways;
	02. An access easement for the purposes of an existing or future parking lot cross accessway configured in accordance with Section <>, Parking Lot Connections; and
	03. An access easement associated with a private street, configured in accordance with Section <>, Private Streets.

	C. Drainage Easements
	01. Drainage easements shall either be public, with the infrastructure owned and operated by the Town or other governmental entity, or private, with the infrastructure owned and operated by a landowner or private entity.
	02. No development or land disturbance shall block or obstruct a drainage easement.  Nothing shall limit vegetation within a drainage easement provided the vegetations does not interrupt the flow of water.
	03. Open channel drainage easements shall have a minimum width of at least 10 feet.
	04. Drainage easements containing sub-surface piped stormwater facilities shall have a minimum width of at least 20 feet.
	05. Drainage easements of greater width may be required along the lines of or across lots where necessary for storm drainage, channels, surface overflow or for the extension of main sewers or similar utilities and when necessary for adequate separatio...
	06. Where development abuts or is traversed by a watercourse, drainage way, canal or stream, the developer shall provide a drainage easement with a minimum width of at least 20 feet for channel improvement, but may be wider if necessary to accommodate...

	D. Maintenance Easements
	E. Public Utility Easement
	01. Configuration
	a. Power or Communications
	b. Potable Water
	i. Public utility easements of at least 20 feet in width, centered on the pipe, or as otherwise required by the utility service provider, shall be provided for public potable water supply distribution systems in locations as may be directed by the Pla...
	ii. Wider easements may be required if there are multiple utilities, or if the topography along the proposed right-of-way is such that maintenance equipment cannot reasonably operate within the easement’s width or depth.

	c. Sanitary Sewer
	i. Public utility easements of at least 20 feet in width, as centered on the pipe, or as otherwise required by the utility service provider, shall be provided for public sanitary sewer collection systems in locations as may be directed by the Planning...
	ii. Easements for lift stations and other facilities shall be sized and located as may be directed by the Planning Director or the appropriate utility service provider.
	iii. Wider easements may be required if there are multiple utilities, or if the topography along the proposed right-of-way is such that maintenance equipment cannot reasonably operate within the easement’s width or depth.

	d. Shared Easements

	02. Grade
	03. Location
	a. Public utility easements shall:
	i. Be located in commonly-held lands, where practicable;
	ii. Be placed along and centered on property lines, where practicable; and
	iii. Be located proximate to side or rear lot lines, wherever possible.

	b. Public utility easements may be located within off-street parking lots, driveways, and vehicular use areas provided access to valves is maintained at all times.
	c. In cases where public utilities are located within a development required to provide open space set-aside, public utility easements may be located within open space-set areas.
	d. Redesign of the lot arrangements may be required to accommodate easements in extreme conditions.

	04. Maintenance
	a. Following acceptance, public utility easements shall be maintained by the appropriate public entity or the Town.
	b. Easements for public utilities shall be cleared of undergrowth, trees, and other obstructions prior to approval of the Final Plat or Certificate of Occupancy unless the Planning Director certifies in writing that such clearance is unnecessary.
	c. Clearance is not required for easements that are provided for possible future use.
	d. Public utility easements shall be fully accessible from a rubber-tired vehicle.



	6.5.8. Fire Protection
	A. Fire Code
	B. Fire Hydrants
	01. Fire hydrants shall be required when indicated by the applicable Fire Code or when a development includes four or more proposed lots, four or more dwelling units, or non-residential uses to be served by extension of a public water supply system.  ...
	a. Fire hydrants shall be located within street rights-of-way, no more than 1,000 feet apart, and no more than 500 feet from any lot or unit to be served;
	b. Fire hydrants shall be located at street intersections where practical, near the turnaround of a dead-end street, and at property line intersections;
	c. Water lines serving fire hydrants shall be at least six inches in diameter, or larger size, as required by the water service provider, and shall not be dead-end lines, unless no other practicable alternative exists;
	d. Fire hydrants shall comply with standard hydrant design (National Standard Thread, 4½-inch steamer, two 2½- inch discharge connections, etc.);
	e. Fire hydrants shall be maintained by the provider providing water to the development; and
	f. Fire hydrants shall only be required in cases where the system operator is capable of supplying sufficient water pressure to operate the hydrants.

	02. All fire hydrants installed under the requirements of this section shall become the sole property of the appropriate utility service provider or the owners’ association, upon acceptance.
	03. In cases where a building includes sprinklers or similar fire suppression devices, fire hydrants shall be required in accordance with the most recently adopted North Carolina Fire Code.


	6.5.9. Potable Water
	A. Potable Water Supply System Required
	01. Every development, building lot, and manufactured home space shall be served by a means of a water supply that is adequate to accommodate the reasonable needs of the use(s) or lot(s) and complies with all applicable public health regulations.
	02. All materials and pipes shall be provided by the developer and shall meet or exceed the requirements established by State or the utility service provider responsible for the potable water system.
	03. The Town may, before issuing any approval under this Ordinance, make an investigation and require the developer to submit the information as appears reasonably necessary to ensure that the development will be able to comply with the water supply s...

	B. Configuration
	01. When a public water supply is provided, water service shall be required along all lot frontages and along all proposed street extensions, including street stubs.
	02. The developer shall install potable water mains in a development so that all lots to be developed will be able to connect to the centralized water system.
	03. All new potable water mains shall be installed solely within street rights-of-way, unless no feasible alternative exists, in the sole opinion of the Planning Director .
	04. The minimum diameter of a water main shall be six inches, or as required by the water service provider.
	05. Water service shall be provided by service lines with a minimum six-inch nominal diameter on streets which are “stubbed out” at property lines to permit future development, or as otherwise required by the utility service provider.
	06. In cases where development is proposed in phases, water line valves shall be installed at all phase boundaries.
	07. The developer shall submit detailed drawings with the Construction Drawings associated with a development, prepared, and sealed by a professional engineer, showing the installation of the required public water supply system infrastructure.
	08. All materials and pipes shall meet or exceed the requirements of the public water supply system provider.

	C. On-site Water Supply Service
	01. All on-site potable water supply systems shall be designed and installed in accordance with Henderson County Health Department requirements.
	02. On-site potable water supply systems shall be located upon the same lot as the use they serve.
	03. When proposing lots or units to be served by on-site potable water service, the lot shall be of sufficient size to accommodate all the proposed on-site utilities as well as to provide for adequate building area.
	04. Every plat with lots served by on-site potable water service shall include the following disclosure statement:


	6.5.10. Streets
	A. Compliance with Standards
	B. Street Types Distinguished
	01. Public streets, owned and operated by the NCDOT;
	02. Public streets, owned and operated by the Town; or
	03. Private streets, owned and operated by landowners or owners’ association.

	C. Dedication Required
	01. In cases where a developer intends to provide new or extend existing public streets and the NCDOT has indicated a willingness to accept a proposed street or street segment as a public street, the developer shall dedicate all land necessary for the...
	02. Subdivisions located adjacent to and anticipated to be served by existing public or private streets with inadequate right-of-way width shall dedicate or secure the additional right-of-way necessary to meet the minimum widths specified in the appli...
	03. Reservation of designated right(s)-of-way shall be required in lieu of dedication of land for public streets in cases where a right of direct access from abutting property in the proposed development is denied.
	04. Right-of-way area to be dedicated or reserved shall be depicted on a Site Plan, Preliminary Plat, Construction Drawings, and a Final Plat, as appropriate, and shall include bearings and distances of the required dedication or reservation lines shown.
	05. Any right-of-way required to be dedicated or reserved shall not be included in the calculation of land area for district dimensional requirements for the zoning district where located.

	D. Construction and Improvement Required
	01. In cases where a public street is to be owned and operated by the NCDOT, the street shall be constructed to the NCDOT’s standards.
	02. Private streets shall be constructed to the standards in Section <>, General Requirements for Private Streets.
	03. Major subdivisions of eight or more lots anticipated to be served by existing public or private streets with inadequate surfacing or construction standards shall improve the street as necessary to meet all the minimum requirements (e.g., widths an...

	E. Maintenance Required
	F. General Requirements for Public Streets
	01. Designation
	a. All streets proposed for public use shall be annotated "public" on Site Plans and Preliminary and Final Plats and shall include information regarding the applicable street classification(s).
	b. A single development may be served by both public and private streets.
	c. In cases where a single development includes both public and private streets, Site Plans and Preliminary and Final Plats shall clearly distinguish between these street types using line weight, color, hatching, or other approved method.

	02. Street Classification
	a. All streets dedicated to public use shall be configured in accordance with the applicable NCDOT standards.
	b. Whenever a street within a new development continues an existing street that formerly terminated outside the development or it is expected that a new street will be continued beyond the development at some future time, the classification of the str...

	03. Street Cross Sections
	a. All public streets established in the Town shall include a minimum street right-of-way and cross section configured in accordance with the applicable NCDOT standards.
	b. Street cross-section requirements can be located in the NCDOT Roadway Design Manual, Highway Typical Sections for Use in SPOT On!ine, and the NCDOT Subdivision Roads Minimum Construction Standards Manual.
	c. In cases where the alternative cross section is proposed for a street owned and operated by NCDOT, the NCDOT shall also approve the proposed alternative street cross section.
	d. Alternative street cross sections shall be configured to readily accommodate emergency vehicles and sanitation trucks.


	G. General Requirements for Private Streets
	01. Designation
	a. All streets proposed for private use shall be annotated "private" on Site Plans and Preliminary and Final Plats and shall include information regarding the applicable street classification(s).
	b. A single development may be served by both private and public streets.
	c. In cases where a single development includes both public and private streets, Site Plans and Preliminary and Final Plats shall clearly distinguish between these street types using line weight, color, hatching, or other approved method.

	02. Existing On-Site Private Street
	03. Access via an Existing Off-Site Private Street
	a. In cases where a Major Subdivision is proposed to gain access via a private street and the private street does not meet the standards of this Ordinance, the applicant shall be responsible for upgrading the private street to meet the applicable stan...
	b. The required upgrade shall be limited to the portion of the existing private street located between the accessway(s) of the subdivision and the location where the private street connects with the larger street network.
	c. In no instance shall a Certificate of Occupancy for any development subject to these requirements be issued unless and until all applicable private streets comply with the standards in this section.

	04. Continuation of an Existing Public Street as a Private Street
	05. Declaration Required
	a. In cases where a subdivision, other than a Family Subdivision, includes private streets, the Final Plat shall include the following notation:
	b. Every deed created for a lot served by a private street subject to this Ordinance filed with the Henderson County Register of Deeds shall include the following disclosure:

	06. Standards for Private Streets Serving Non-Residential and Mixed-Uses
	a. Non-residential and mixed-use development that includes new or relies on the extension of an existing street shall, at a minimum, be required to design and construct the street to the NCDOT public street standards for a Residential Collector street...
	b. In cases where a development subject to these standards gains access from an existing off-site private street not meeting the standards for a public Residential Collector street, the applicant shall be responsible for improving the existing private...

	07. Standards for Private Streets Serving Residential Uses
	08. Maintenance
	a. Neither the Town of Mills River nor NCDOT shall be responsible for maintenance of private streets.
	b. Private streets may be marked with signage indicating where State maintenance responsibility stops.

	09. Compliance with Easements
	10. Surfacing

	H. Street Standards Applied to Public and Private Streets
	01. General Layout
	a. The layout, arrangement, width, grade, character, and location of streets shall conform to topographic conditions, natural features, and drainage systems.
	b. When a development abuts or contains an existing or proposed major street, the Town may require frontage streets, reverse frontage lots with landscape plantings, or other treatment as may be necessary for adequate protection of residential properti...
	c. Reserve strips or parcels controlling access to streets shall be prohibited, except where required as part of development on a double-frontage lot.
	d. Public streets shall not terminate into a driveway, parking lot, or alley.

	02. Compliance with Other Standards
	a. Section<>, Access and Driveways;
	b. Section <>, Sight Distance Triangles;
	c. Section <>, Drainage Facilities; and
	d. Section <>, Error! Reference source not found..

	03. Compliance with TIA Findings
	04. Drainage and Culverts
	a. All street drainage structures shall be constructed in accordance with State public street standards.
	b. Street drainage side ditches shall be constructed with sufficient depth and width to carry the expected volume of stormwater runoff. Where a street crosses streams or minor watercourses, culverts shall be designed and installed in accordance with S...
	c. Construction Drawings shall show all the drainage culvert locations, as well as the length, diameter, and type of culvert.

	05. Street Construction
	a. All streets must be constructed with suitable stone and compacted properly.
	b. All streets, including private streets, shall be surfaced in accordance with the applicable NCDOT paving standard.
	c. Used asphalt is unacceptable as a base course.
	d. The subbase must be of suitable soil capable of supporting the street above.
	e. The street shall drain water from the road surface into side ditches.
	f. Because of the difficulty of operating vehicles on steep grades and the high potential for erosion, where possible, streets should be constructed along the contour of the land.
	g. No stone-based road may exceed a 15% grade for local residential street or a 12% grade for a collector street.  No paved street may exceed 18% and 16% grades, respectively.
	h. If combination paved and stone-based street sections are proposed, the paved sections must extend 50 feet from any point a street grade exceeds the minimum for a stone-based street.
	i. The Planning Director may require that a professional engineer or professional land surveyor certify, on the Final Plat, that no portion of the street(s) have grades that exceed maximum allowable grade; or may require submittal of a final as-built ...

	06. Minimum Curve Radius
	a. Where practical, streets shall be centered in the right-of-way.
	b. The right-of-way must include sufficient width for the travelway and the necessary shoulders, ditches and slopes.
	c. The minimum curve radius (the distance measured from the centerline of the street to a fixed point inside the curve) shall be no less than 90 feet except as provided below:
	i. Where the existing cross slope on private limited local residential subdivision streets or private local residential subdivision streets is 15% or greater, a minimum centerline radius of 60 feet shall be permitted.
	ii. Where the existing cross slope on private residential collector streets is 15% or greater, a minimum centerline radius of 80 feet shall be permitted.

	d. Curve radii must be noted on development plans.

	07. Shoulder Stabilization
	a. All areas disturbed by the construction of a public or private street, including cut and fill slopes, shoulders, and ditch banks, shall be seeded in permanent vegetation to stabilize the soil and prevent erosion.
	b. Seeding should be done as soon as feasible after road construction.

	08. Street Intersections
	a. Not more than two streets shall intersect at any one point unless the NCDOT certifies that such an intersection can be constructed with no extraordinary danger to public safety;
	b. In cases where two or more paved streets intersect, any required surfacing shall extend so that the entire intersection is paved;
	c. Streets shall intersect at right angles to the maximum extent practicable, and no two streets shall intersect at less than 60 degrees;
	d. Whenever possible, proposed intersections along one side of a street shall coincide with existing or proposed intersections on the opposite side of the street;
	e. Where a street center line offset (jog) occurs at an intersection, the distance between centerlines of the intersecting streets shall be not less than 125 feet;
	f. Except when no other alternative is practicable or legally possible, no two streets may intersect with any other street on the same side at a distance of less than 200 feet measured from centerline to centerline of the intersecting street.  When th...
	g. Property lines at street intersections shall be shown as a chord connecting points not less than 15 feet back from the street intersection along each street right-of-way line.  Longer setbacks for chord connections for property lines may be require...
	h. In commercial developments, the Town may assign traffic control to through traffic within 500 feet of the point of access to the public right-of-way.

	09. Cul-de-Sac and Dead End Street Design
	a. No cul-de-sac or dead-end street serving residential lots of 20,000 square feet or less in area shall exceed 1,000 feet in length, and no cul-de-sac or dead end street serving any other kind of residential development shall exceed 2,500 feet in len...
	b. No cul-de-sac or dead-end street serving commercial or mixed-use development shall exceed 500 feet in length.
	c. In cases where one cul-de-sac is accessed from another cul-de-sac, the maximum length for all cul-de-sacs accessed from another cul-de-sac street shall be 500 linear feet (see Figure <>, Maximum Cul-de-Sac Length).
	d. Cul-de-sac medians may be permitted where the cul-de-sac radius is increased, and emergency vehicles and sanitation trucks can be accommodated.
	e. All permanent cul-de-sacs or other dead-end streets shall be provided with a turn-around at the closed end configured in accordance with the Fire Code and any other applicable standards.
	f. Stub streets shall be provided in accordance with the standards in Section <>, Street Continuation.
	g. Stub-streets shall not exceed 150 feet in length without inclusion of an approved turn-around for emergency vehicles.
	h. In cases where adjacent development connects to an existing stub-street and provides another point of ingress/egress, the development with the stub street and turn around may be amended to remove the turn-around and convert it to recreational ameni...

	10. Termination
	11. Half Streets
	a. Whenever an existing half street is adjacent to a tract of land to be subdivided or otherwise developed, the other half of the street shall be dedicated and constructed unless no access to the street from the development is permitted.
	b. In cases where access to an adjacent half street is not permitted, then the land corresponding to the other half of the street shall be reserved and included within an easement for conditional future dedication within the new subdivision or other d...
	c. New half streets are prohibited except when essential to the reasonable progression of the subdivision or other development in conformity with the other requirements of these regulations and where it will be practicable to require the dedication of...

	12. Marginal Access Streets
	13. Block Length and Width
	a. Block Length
	b. Block Width
	i. Except where required to separate residential development from through traffic, the width of a block shall normally be sufficient to allow two tiers of lots of appropriate depth.
	ii. Blocks intended for business or industrial use shall be of such width as to be considered most suitable for their respective use, including adequate space for off-street parking and deliveries (see Figure <>, Block Configuration).


	14. Street Continuation
	a. Whenever a street within a new subdivision or development continues an existing street that formerly terminated outside the development or it is expected that a new street will be continued beyond the subdivision or development boundaries at some f...
	b. The arrangement of streets in a subdivision or development shall provide for the alignment and continuation of existing or proposed streets into adjoining undeveloped lands or in cases where adjoining lands are developed but include opportunities f...
	c. Street rights-of-way shall be extended to or along adjoining property boundaries such that a roadway connection or street stub shall be provided for development where practicable and feasible in each direction (north, south, east, and west) for dev...
	d. In cases where a street stub cannot be continued to the property boundary because an adjacent landowner will not permit access onto the adjacent property to establish the street stub, the entity responsible for providing the street stub shall:
	i. Ensure the street stub extends as close as possible to the property line, but in no instance less than five feet from the property line; and
	ii. Dedicate an access easement from the termination of the street stub to the property boundary for use as a street at such time as the abutting land is developed.

	e. New development on a vacant lot shall provide street connections to street stubs or access easements on abutting developed properties.
	f. Major thoroughfare streets shall intersect with surrounding thoroughfare streets at safe and convenient locations, as determined by the Town and the NCDOT, as appropriate.
	g. At all locations where streets terminate with no street connection, but a future connection is planned or accommodated, a sign shall be installed at the location with the words “FUTURE ROAD CONNECTION” to inform property owners.
	h. The Site Plan or Final Plat shall identify all stub streets and include a notation that all street stubs are intended for connection with future streets on adjoining undeveloped or underdeveloped lands.
	i. The use of residential strips of land in order to prevent the extension of proposed or existing streets or access thereto is prohibited.

	15. Entry Points for Developments
	16. Nothing in this section shall limit the total number of streets providing access to the street system outside a development.
	17. In cases where a development is required to provide three or more access points, one access point may be access-controlled and limited to emergency access by authorized vehicles only.
	18. Development shall be exempted from these standards if it is demonstrated the following conditions apply:
	a. A traffic impact analysis allows a deviation;
	b. No other street access points can be located due to existing lot configurations, absence of connecting streets, environmental, or topographic constraints;
	c. NCDOT will not authorize the required number of entrances; or
	d. Alternative access can be provided in a manner acceptable to the Town that is supported by a transportation impact analysis.


	I. Curb and gutter
	J. Street names
	01. All street names, including names for private streets, shall be in accordance with the County’s street naming ordinance, and shall require approval by Henderson County prior to recordation of a Final Plat.
	02. Where proposed streets are extensions of existing streets, or are in obvious alignment with existing streets, the existing street names shall be used except where a new name can reasonably be used to avoid further street name duplication.
	03. Proposed street names shall not duplicate or phonetically approximate the name of any street anywhere within Mills River or unincorporated Henderson County.

	K. Street Signs
	01. The subdivider or developer shall coordinate the installation of street signs as part of new development with Henderson County.
	02. All streets within a development shall be marked with a street name sign of a design specification and location in accordance with Town or County requirements.
	03. Decorative street signs shall be approved as to form and configuration by the County or NCDOT, as appropriate, prior to installation.
	04. In cases where decorative street signs are proposed, the developer or subdivider shall be responsible for the cost of the decorative street signs.
	05. Street signs shall be configured as break away signs in the event of collision with a vehicle.
	06. All street name signs shall conform to Henderson County Property Addressing and/or NCDOT standards, as appropriate.
	07. Street name signs shall be installed free of visual obstruction.

	L. Traffic Control Devices
	01. If deemed necessary by the Town or by NCDOT, signals shall be installed by the developer at each street intersection within the subdivision and at each intersection of a subdivision street and a state-maintained road or access road.
	02. Signs and signals shall comply with NCDOT regulations with regards to size, shape, color, location, and information contained thereon.
	03. At least two or more traffic-control signs shall be placed at each four-way street intersection and at least one at each “T” street intersection.
	04. Signs and signals shall be installed free of visual obstruction.


	6.5.11. Wastewater
	A. Wastewater Treatment System Required
	01. Every development, building lot, and manufactured home space shall be served by a wastewater treatment or disposal system that is adequate to accommodate the reasonable needs of the use(s) or lot(s) and complies with all applicable Town, County, a...
	02. All materials and pipes shall be provided by the subdivider and shall meet or exceed the requirements established by the State, Town, Henderson County Health Department, or utility service provider requirements for wastewater.
	03. The Town may, before issuing any approval under this Ordinance, make the investigation and require the developer to submit the information as appears reasonably necessary to ensure that the development will be able to comply with the wastewater tr...

	B. Configuration
	01. The minimum diameter for a sewer main shall be eight inches, or in accordance with the utility provider’s standards.
	02. All sewer mains shall be installed at a maximum depth to ensure service to as large an area as possible.
	03. The developer shall install sewer mains so that all lots to be developed will be able to connect to the wastewater treatment system.
	04. Sewer lines shall be installed solely within street rights-of-way unless no feasible alternative exists, in the sole opinion of the Planning Director.
	05. The developer shall submit detailed drawings with the Construction Drawings plan associated with the development, prepared, and sealed by a professional engineer, showing the installation of the required wastewater infrastructure.
	06. All materials and pipes shall meet or exceed the requirements of the public wastewater treatment system provider.
	07. On streets which are stubbed out at property lines to permit future development, wastewater service must be provided by lines of at least eight inches in diameter, or in accordance with the utility provider’s standards.  This requirement is not ap...

	C. On-site Wastewater
	01. All on-site wastewater disposal systems shall be designed and installed in accordance with Henderson County Health Department requirements.
	02. In cases where a development includes lots to be served by individual on-site wastewater disposal systems, the application for a Preliminary Plat shall include a preliminary soil suitability analysis prepared by a professional engineer.  Prior to ...
	03. When proposing lots or units to be served by an on-site wastewater disposal system, the lot shall be of sufficient size to accommodate all proposed on-site utilities and provide an adequate building area.
	04. In no instance shall on-site wastewater treatment facilities be located on a lot other than the lot where the principal use being served is located.  Off-site septic easements are not permitted by this Ordinance.
	05. In no instance shall a sewer service line serving an individual use extend across the lot line of a lot owned or controlled by a separate landowner.
	06. In cases where an existing lot of record served by an on-site wastewater disposal system is proposed for subsequent re-subdivision, all plats must indicate the locations of exiting on-site wastewater disposal and on-site potable water systems.
	07. Every plat with lots served by on-site wastewater disposal system shall include the following disclosure statement:

	D. Private Community-Level Wastewater Treatment Facilities
	01. Existing, lawfully-established and functioning private community-level wastewater treatment facilities established prior to (insert the effective date of this Ordinance), shall be permitted to continue operation provided such systems continue to c...
	02. In no instance shall a wastewater service line associated with a private community-level wastewater treatment facility cross a lot line dividing two or more lots under separate ownership.  Lots located within a unified development may be served by...



	§ 6.6 Landscaping & Screening
	6.6.1. Purpose and Intent
	A. Promote and increase design compatibility between different land uses, while ensuring attractive views from streets and adjacent properties;
	B. Assist in delineating separations of spaces, structures, uses, and activities on a site, or between adjacent sites;
	C. Shield adjacent properties from potentially adverse external impacts of adjacent land uses and activities;
	D. Abate glare and moderate temperatures of impervious areas;
	E. Help filter air of fumes and dust;
	F. Provide shade;
	G. Reduce noise;
	H. Reduce the visual impact of large expanses of pavement;
	I. Promote energy conservation;
	J. Reduce the amount and rate of stormwater runoff and erosion;
	K. Improve water quality;
	L. Increase in the capacity for groundwater recharge; and
	M. Enhance the appearance and value of both residential and non-residential development.

	6.6.2. Applicability
	A. New Principal Buildings or Uses
	B. Subdivisions of Land
	C. Existing Development
	01. A change in principal use of a lot or site, unless the principal use is a single-family detached dwelling on its own lot;
	02. An increase in the amount of impervious surface in a lot or site; or
	03. An increase in the amount square footage or the footprint of a principal building on a lot or site.

	D. Multi-Phase Development

	6.6.3. Exemptions
	The following forms of development are exempted from these standards:
	A. Routine maintenance of existing vegetation, such as watering and fertilizing;
	B. The removal of dead trees and shrubs, or trees and shrubs that have been diagnosed and determined to be diseased beyond treatment, provided the screening function of the landscaping is maintained or re-established.  Failure to maintain the screenin...
	C. Pruning of vegetation, provided the screening function of the required landscaping is maintained.  Severe pruning is a violation of this Ordinance, and shall require replacement of required vegetation; and
	D. Repaving or restriping of a parking lot, provided there is no increase in parking lot size or the number of parking spaces, which would impact landscaping requirements.

	6.6.4. Landscaping Plan Required
	A. Generally
	01. A landscape plan depicting how required landscaping will be planted in accordance with these standards shall be included with an application Site Plan, Preliminary Plat, Concept Plan associated with a Special Use Permit, Conditional Rezoning appli...
	02. The landscape plan shall be approved prior to, or concurrent with an associated application.
	03. A landscape plan shall be prepared or sealed by a professional engineer or a registered landscape architect and contain, at a minimum, the following:
	a. Location of required planting material;
	b. Grouping or clusters of planting material, if proposed;
	c. Identification of required plants, including their scientific names;
	d. Minimum and maximum dimensions of all planting yard areas;
	e. Calculations determining the number of canopy trees, understory trees, and shrubs required;
	f. Locations, species, sizes, and methods of protection during construction for existing trees to be retained and counted towards minimum landscaping requirements; and
	g. Existing topography, or proposed topography where site grading is proposed to occur.


	B. Landscaping in a Stormwater Retention Pond
	C. Phased Development

	6.6.5. Plant Material Specifications
	A. Canopy Tree Size
	01. Canopy trees shall have a minimum height at maturity of 40 feet and a minimum crown width of 30 feet (see Figure <>, Plant Material Specifications).
	02. All canopy trees shall have a minimum height of eight feet, or more, and a minimum caliper size of 2.5 inches, or more, at planting (see Section <>, Plant Measurement).
	03. Evergreen trees shall be a minimum of eight feet in height at planting.

	B. Understory Tree Size
	01. Understory trees shall have a minimum height at maturity of 15 to 40 feet, except that trees to be placed below overhead utility lines may not exceed a mature height of 20 feet (see Figure <>, Plant Material Specifications).
	02. All understory trees shall have a minimum height of six feet, or more, and a minimum caliper size of two inches, or more, at planting (see Section <>, Plant Measurement).
	03. Drought tolerant understory trees shall be so designated in the field and shall have a minimum caliper size of one-and-half inches inch at planting.
	04. Nothing shall limit the use of multi-stemmed understory trees provided that 25 percent or more of the leaders meet the requirements in Section <>, Plant Measurement.

	C. Shrub Size and Variety
	01. All shrubs shall be at least a three-gallon size and have a minimum height or spread of 18 inches at the time of planting (see Figure <>, Plant Material Specifications).
	02. Shrubs shall reach a minimum height of 36 inches and a spread of 30 inches within three years of planting.
	03. Decorative grasses may be proposed as a substitute for shrubs, provided the grasses meet the screening objectives and are approved by the Planning Director.
	04. Shrubs or grasses used to screen off-street parking areas shall be evergreen or retain their leaves/blades during the winter months.

	D. Native or Locally-Adapted Species
	01. Required landscaping materials shall be cold-hardy for the location where planted.
	02. Use of exotic or other invasive species is prohibited.
	03. Plant species used in required landscaping areas shall be listed as a preferred species in Section <>, Preferred and Prohibited Vegetation. Use of native species is strongly encouraged.

	E. Species Diversity
	01. When fewer than 20 trees are required on a site, at least two different species shall be utilized, in roughly equal proportions (see Figure <>, Species Diversity);
	02. When more than 20 but fewer than 40 trees are required to be planted on site, at least three different species shall be utilized, in roughly equal proportions;
	03. When 40 or more trees are required on a site, at least four different species shall be utilized, in roughly equal proportions;
	04. A larger number of different species than specified may be utilized; and
	05. In no instance shall invasive species, as determined by the North Carolina Forest Service, the NC Invasive Plant Council, the NC Agricultural Extension Office, or other recognized source, be utilized as landscaping materials to meet the requiremen...

	F. Soil Stabilization
	01. Planting areas shall have uncompacted coarse loam that is a minimum of 12 inches deep and free of large stones, rubble, trash, or other debris.
	02. Required landscaping areas shall be stabilized and maintained with vegetative cover, mulch, decorative gravel, cinders, or other approved materials to prevent soil erosion and allow rainwater infiltration.
	03. Required landscaping areas with slopes of 15 percent or more shall be stabilized with vegetative cover (not mulch or gravel) designed to minimize erosion.  Required vegetative cover shall be established and functional prior to issuance of a Certif...
	04. Use of landscape fabric on slopes of 15 percent or more is discouraged.


	6.6.6. Plant Measurement
	A. Determining Tree Size at Time of Planting
	01. Trees under Four Inches in Caliper
	02. Trees over Four, but less than Twelve Inches, in Caliper
	03. Trees of Twelve Inches, or More, in Caliper
	04. Evergreen Trees and Multi-Stemmed Trees

	B. Determining Tree Size of Existing Trees
	01. Existing tree size shall be determined by taking a measurement of the girth or circumference of the tree trunk, in inches, at a height of four-and-one-half feet above the bole, or the location where tree trunk meets the soil it is planted in.
	02. In the case of a multi-stemmed tree, the cumulative DBH shall be the square root of the sum of all the individual stem diameters squared.  As an alternative, the tree’s basal area is the sum of the diameters of all tree stems.

	C. Rounding
	D. Calculation of Required Landscaping Yard or Area Distances
	01. In cases where a driveway, sidewalk, or greenway trail intersects a required landscaping area or yard, the width of these features shall be subtracted from the yard or area distance.
	02. In cases where an easement that prohibits the placement of landscaping material intersects a required landscaping yard or area, the width of the easement shall not be subtracted from the required yard or area distance. Required plant material shal...


	6.6.7. Plant Placement
	A. Outside Public Street Rights-of-Way
	B. Grouping of Plant Material
	01. Except for vegetation within a type A perimeter buffer, shrubs around a parking lot perimeter, or when vegetation is included as a screening device in accordance with Section <>, Screening, required plant material may generally be grouped or clust...
	02. Required plant material in a type A perimeter buffer may not be grouped, and shall be planted according to the required on-center spacing in Table <>, Perimeter Buffer Configuration.
	03. Shrubs intended to screen features in accordance with Section <>, Screening, may not be grouped if such grouping results in the failure to meet the minimum screening standards of this Ordinance.

	C. Multiple-Lot Unified Development
	D. Easements
	01. Landscaping material may not be located within a public utility or drainage easement.
	02. When authorized, trees and shrubs may be located within a required easement on a case-by-case basis with the permission of the easement holder.
	03. When landscaping is within an easement, the landowner is responsible for replacement of any required vegetation if maintenance or other actions result in its removal.
	04. Where an easement and a required landscape area coincide and there is a prohibition on planting within the easement, then the required landscaping area shall be located outside the easement.

	E. Conflicts with Setbacks, Easements, and Required Landscaping Areas
	01. An alternative plan (see Section <>, Alternative Plan);
	02. An administrative adjustment (see Section <>, Administrative Adjustment); or
	03. A conditional rezoning approval (see Section <>, Conditional Rezoning).

	F. Fire Protection System
	G. Landscaping in Bio-retention Cells
	H. Permitted Encroachments
	01. The following features may be located entirely within required landscaping areas, provided the screening function of the landscaping is maintained and provided any encroachments into a required setback are in accordance with Table <>, Allowable En...
	a. Principal buildings, provided the minimum setbacks of the zoning district where located, are maintained;
	b. Landscaping features such as ornamental pools, planting boxes, sculpture, arbors, trellises, and birdbaths;
	c. Pet shelters, well houses, and mechanical enclosures;
	d. On-grade patios, steps, benches, outdoor fireplaces, playground equipment serving an individual dwelling unit, accessibility ramps, roof overhangs, and fire escapes;
	e. Ornamental entry columns, gates, fences, walls, and retaining walls;
	f. Lamp and address posts;
	g. Utility cabinets of four feet in height or less;
	h. Mailboxes; and
	i. Signage.

	02. The following features may cross a required landscaping area in a manner that minimizes the impact to the required landscaping:
	a. Driveways, sidewalks, sidepaths, or greenways;
	b. Utilities; and
	c. Stormwater management facilities.


	I. Prohibited Features
	01. A secondary structure or open-air use;
	02. Off-street parking or loading areas; or
	03. Outdoor storage or display of products for sale.


	6.6.8. Parking Lot Landscaping
	A. Parking Lot Interior Plantings
	01. Area to be Landscaped
	02. Landscaping Islands and Strips
	a. Islands shall have no minimum dimension less than nine feet and a minimum area of 180 square feet, including the curb (if curbing is provided);
	b. Landscape islands that do not contain canopy trees shall contain three or more shrubs and also may contain understory trees;
	c. Off-street parking lots of 100 or more spaces shall include at least one landscaping strip for every six rows of parking spaces; and
	d. Landscaping strips, when required, shall maintain a minimum width of nine feet and run the full length of a row of parking spaces.  Landscape strips shall include shrubs and a pedestrian walkway of at least five feet in width and configured to comp...

	03. Protection of Landscape Islands
	a. Landscape islands shall be protected from vehicle damage by the installation of curbing, wheel stops, or other comparable methods.
	b. The placement of plant material within landscape islands shall allow for a two-and-one-half-foot vehicle overhang from the face of the curb or wheel stop.

	04. Stormwater Management
	05. Structural Soil Required

	B. Parking Lot Perimeter Plantings
	01. Intent
	02. Location
	03. Planting Rate
	04. Size of Plant Material
	a. Shrubs used for parking lot perimeter landscaping shall be of a minimum size necessary to achieve a maximum height of 36 inches above grade within three years of planting.
	b. In cases when vegetation provided as perimeter plantings around a parking lot grow to a height exceeding 48 inches above grade, they shall be trimmed or pruned as necessary to maintain a minimum height of 36 inches.
	c. It shall be a violation of this Ordinance to remove or severely prune shrubs required as parking lot perimeter vegetation to a height of less than 36 inches.

	05. Credit Towards Required Perimeter Buffers
	06. Alternatives
	07. Exemptions
	a. Where off-street parking lots are adjacent to one another, but on different lots, perimeter plantings or other forms of screening are not required along the common boundary between the two parking lots.
	b. Developments consisting of multiple lots that are planned and developed as a single, unified, or consolidated project may be configured so that perimeter plantings are only located around the perimeter of the entire development instead of between p...


	C. Shade Trees
	01. Parking lots subject to these standards shall include at least one canopy tree for every 12 off-street parking spaces provided;
	02. Required canopy trees may be placed around, in, or near the parking lot provided that no parking space is more than 60 feet from the trunk of a canopy tree (see Figure <>: Parking Lot Shading);
	03. Any canopy tree on the site meeting the applicable dimensional requirements may be credited towards the shade tree requirement, even if it is part of a different kind of required landscaping; and
	04. Required canopy trees shall be distributed throughout parking areas and may be located in landscape islands, between rows of parking, in driveway medians, and around the perimeter of the parking lot.


	6.6.9. Perimeter  Buffers
	A. Purpose and Intent
	B. Applicability
	01. All development subject to these landscaping standards shall comply with the perimeter buffer standards in this section.
	02. Development shall provide perimeter buffers along side and rear lot lines in accordance with Table <>, Buffer Application.
	03. Lot lines abutting street rights-of-way shall comply with the standards in Section <>, Streetscape Buffers.

	C. Buffers Distinguished
	01. Type A, Separation Buffer;
	02. Type B, Intermittent Buffer;
	03. Type C, Semi-Opaque Buffer; and
	04. Type D, Opaque Buffer.

	D. Buffer Determination
	01. The lot or site being developed is the one responsible for providing the required perimeter buffer, which shall be located solely upon the lot or site being developed.
	02. Landscaping material located on an adjacent lot may not be credited towards these perimeter buffer requirements.
	03. The type of perimeter buffer required is based upon the zoning district designation of the land being developed as well as the zoning district designation of the abutting lots (see Table <>, Buffer Application).

	E. Buffer Location
	01. Perimeter buffers required by this section shall be located along the outer perimeter of the lot and shall extend to the connecting lot lines.
	02. In cases where the lot line is within a drainage swale, the perimeter buffer shall extend to the edge of the swale instead of the lot line.
	03. A perimeter buffer may be located along shared access easements between parcels in non-residential developments.

	F. Buffer COnfiguration
	G. Buffer Application
	H. Exemptions

	6.6.10. Screening
	A. Purpose and Intent
	B. Using These Standards
	01. These standards identify a series of use types, site features, and activities that are required to be screened from off-site views (see Section <>, Applicability, and Section <>, Exemptions).
	02. The standards establish a series of screening methods organized into differing levels (e.g., Level 1 through Level 10).  The higher the screening method’s level number, the greater its opacity, or its ability to obscure a particular site feature f...
	03. In addition to a range of screening methods, these standards also recognize that differing levels of screening are necessary from different viewpoints.  For example, the ways in which a refuse collection feature should be screened from view from a...

	C. Applicability
	01. Generally
	a. Refuse collection containers of more than one cubic yard in size;
	b. Recycling containers of one cubic yard in size, including cardboard recycling containers;
	c. Waste and cardboard compactors;
	d. Ground-based mechanical equipment, including but not limited to wireless telecommunications equipment, permanently-mounted electrical generators, compressors, climate control equipment, electrical circuit breaker panels or disconnects, and similar ...
	e. Roof-mounted equipment of any kind;
	f. Above ground storage tanks for gases, solids, or liquids;
	g. Outdoor equipment storage or repair areas;
	h. Outdoor storage of raw or semi-finished materials, including tires;
	i. Outdoor storage of finished products for sale, including tires;
	j. The outdoor storage, repair, or impoundment of vehicles or equipment, whether operable, inoperable, or being used for parts; and
	k. Other items as determined by the Planning Director as part of a determination prepared in accordance with Section <> Determination.

	02. Pre-Existing Development
	03. Redevelopment or change in Use

	D. Exemptions
	01. Any of the features listed in the sub-section (C.01) above that are located entirely within a building;
	02. Refuse collection containers serving individual single-family detached or duplex dwellings;
	03. Refuse containers serving an individual townhouse dwelling unit located on the same building lot as the townhouse dwelling it serves;
	04. Mechanical and climate control equipment serving individual single-family detached, townhouse, or duplex dwellings;
	05. Utility meters, whether wall or ground mounted;
	06. Small wireless facilities;
	07. Roof-mounted solar energy or wind energy conversion devices;
	08. Transformers and similar devices serving electric vehicle charging stations;
	09. Family health care structures;
	10. Outdoor display/sales as a principal or secondary use subject to an approved Zoning Compliance Permit (see Section <>, Zoning Compliance Permit);
	11. Outdoor seasonal sales and portable storage containers subject to an approved Temporary Use Permit (see Section <>, Temporary Uses); and
	12. Above ground storage tanks serving individual single-family detached, townhouse, and duplex dwellings located upon the same lot as the dwelling(s) it serves.

	E. General Requirements
	01. Items or activities subject to the requirements in this section shall be fully screened from one or more off-site views in accordance with Section <>, Views to be Screened, using one of the allowable methods identified in Table <>, Screening Methods.
	02. Table <>, Screening Methods, sets out the various methods for screening site features and activities subject to these standards.  Screening, when required, shall comply with the configuration requirements listed in the table.

	F. Screening Methods
	G. Views to be Screened

	6.6.11. Streetscape Buffers
	A. Purpose and Intent
	01. Enhance pedestrian orientation and encourage pedestrian travel;
	02. Address heat islands by providing shade for streets and parking lots;
	03. Provide shade on sidewalks;
	04. Promote the Town’s rural character and “sense of place”;
	05. Support property values by enhancing the aesthetic character of the Town’s streets; and
	06. Provide habitat for flora and fauna.

	B. Applicability
	01. The standards in this section shall apply to all lot lines bounded by the following features, whether existing or identified in the Town’s adopted policy guidance:
	a. Minor streets; and
	b. Major streets.

	02. In cases where a future street is planned but its approximate location is not indicated on an adopted or approved Town map or plan, streetscape buffering shall not be required on lots abutting the future street alignment.
	03. In cases where the rear yard of a lot abuts a Town street right-of-way, the rear yard shall include a streetscape buffer configured in accordance with these standards.

	C. Exemption
	01. Adjacent to portions of lot lines crossed by driveways, private drives, or alleys;
	02. Lot lines abutting platted street rights-of-way that are or have remained unopened for at least 15 years; or
	03. Lot frontages where the entirety of the lot frontage is within a required sight distance triangle.

	D. Required Plant Material
	01. Three canopy trees for every 100 linear feet of lot frontage; or
	02. Two canopy trees and two understory trees for every 100 linear feet of lot frontage; or
	03. Four understory trees for every 100 linear feet, where overhead utilities are present.

	E. Placement
	01. Vegetation required as part of a streetscape buffer shall be located outside the street right-of-way.
	02. Canopy trees shall be located within 20 feet of the right-of-way edge.
	03. Understory trees shall be located within 10 feet of the right-of-way edge.
	04. An alternative location may be approved by the Planning Director in cases where underground utilities, drainage easements, topography, or other obstructions make placement of streetscape buffer vegetation in accordance with these standards impract...

	F. Prohibited Site Features

	6.6.12. Planting Flexibility
	A. Credit for Existing Vegetation
	01. In order to encourage the preservation of established, healthy vegetation, credit shall be given towards the landscaping requirements in this section for preservation of existing trees that are pre-existing within the boundaries of required landsc...
	02. Vegetation to be credited towards these requirements shall be protected in accordance with Section <>, Tree Protection During Construction, before and during development of the site and maintained thereafter in a healthy growing condition.
	03. In no instance shall credit be given for the retention of existing vegetation that is identified as an invasive species by the North Carolina Agricultural Extension, the North Carolina Forest Service, the North Carolina Invasive Plant Council, or ...

	B. Revisions to Approved Landscape Plans
	01. There is no reduction in the quantity of plant material;
	02. There is no significant change in size or location of plant materials; and
	03. The new plants are of the same general category (i.e., canopy tree, understory tree, evergreen, or shrub) and have the same general design characteristics (mature height, crown spread, etc.) as the materials being replaced.

	C. Alternative Plans
	D. Berms
	01. Berms shall have a minimum height of three feet, a minimum crown width of at least three feet, and a slope of no greater than 3:1;
	02. Berms shall be no taller than twelve feet above the toe of the berm;
	03. Berms shall be stabilized with vegetation and ground cover;
	04. A berm may not damage the roots of existing healthy vegetation being preserved for credit towards the landscaping requirements in this Ordinance.  Suffocation of existing roots by deposition of fill in excess of 12 inches shall be considered damag...
	05. Berms shall not result in the pooling of stormwater on adjacent lots; and
	06. A berm shall not interfere with a required sight distance triangle (see Section <>, Sight Distance Triangles).

	E. Fences and Walls
	01. Opaque fences or walls, a minimum of four feet in height, constructed within required landscaping areas, may reduce the minimum and average perimeter buffer width requirement in accordance with Table <>, Perimeter Buffer Configuration.
	02. If utilized, fences or walls shall be located within the required landscaping area and all required shrubs shall be planted between the fence or wall and the lot line.
	03. Required trees may be planted either in front of or behind the fence or wall.

	F. Planters
	01. Planters, if provided, shall be constructed of masonry, stone, or pressure treated lumber stamped for ground contact.  Other materials may be approved, based upon their durability, by the Planning Director.
	02. Planters shall maintain a minimum height of 30 inches and have an effective planting area of seven feet (measured in any direction) if trees are to be planted and an effective planting area of four feet (measured in any direction) if no trees are ...
	03. The minimum height of shrubs in the planter, except for ground cover, shall be six inches at the time of planting.


	6.6.13. Time of Installation
	A. A Certificate of Compliance shall not be issued, until all required landscaping and screening have been placed in accordance with the approved Site Plan, Subdivision Plat, or other approval, and requirements of this section.
	B. A temporary Certificate of Compliance may be issued for a period of up to 30 days under circumstances that would affect the seeding and planting of the site, or until the proper planting season is reached to complete the landscaping requirements, a...
	C. In cases where a temporary Certificate of Compliance is requested, the applicant shall furnish the following:
	01. A signed contract for the installation of all required landscape materials; and
	02. A performance guarantee for the amount of the contract configured in accordance with the standards in Section <>, Performance Guarantee.


	6.6.14. Required Maintenance
	A. Responsibility
	01. The responsibility for maintenance of required landscaping areas shall remain with the landowner, their successors, heirs, assignees, or any consenting grantee.
	02. Maintenance is required in order to ensure the proper functioning of landscaping and screening material.
	03. Failure to adequately maintain required landscaping or screening material is a violation of this Ordinance subject to the remedies and penalties in Chapter 7, Violations.

	B. Maintenance
	01. All plantings shall be maintained in an attractive and healthy condition.  Maintenance shall include, but not be limited to: watering, mulching, fertilizing, pest management, mowing, weeding, removal of litter and dead plant material, and necessar...
	02. Necessary pruning and trimming shall be accomplished in accordance with the Tree Care Industry Association (TCIA) Standards for the Professional Arborist, and shall not include:
	a. The topping of trees;
	b. Removal of 30 percent or more of the crown material in one calendar year;
	c. Removal of the central leader; or
	d. Any other similarly severe procedures that may cause irreparable harm to the natural form of the tree.

	03. Dead or diseased plantings shall be removed.  Unless specifically exempted (such as understory trees shaded by canopy trees), replacement plantings shall be provided for any dead, diseased, or removed vegetation when such replacement plantings are...
	04. Landscape structural features such as walls, fences, berms, or water features shall be maintained in a structurally safe and attractive condition.
	05. Where other uses, including pedestrian and bicycle accessways, are allowed within a required landscaping area, these uses shall be maintained to provide for their safe use.
	06. A water source shall be supplied within 50 feet of any planting requiring continuing watering.  Where non-native or non-drought tolerant native vegetation is incorporated an irrigation system may be required.


	6.6.15. Site Inspection
	A. Post Construction Inspection
	01. A Certificate of Compliance for any development shall not be issued unless the landscaping and screening required under this section is installed in accordance with these standards and the development approval.
	02. No person shall refuse entry or access to any staff or authorized representative of the Town who requests entry for the purpose of inspection, and who presents appropriate credentials, nor shall any person obstruct, hamper, or interfere with that ...

	B. Follow-up Inspection
	C. Periodic Inspection
	01. The Planning Director, or a designee, may periodically inspect sites subject to the provisions of this Ordinance.  If, through inspection, it is determined that a site does not comply with the development approval, a notice of violation shall be p...
	02. The Town shall have the power to conduct investigations as it may reasonably deem necessary to carry out its duties as prescribed in this Ordinance and for this purpose may enter at reasonable times upon the property, public or private, for the pu...


	6.6.16. Violation and Replacement of Required Vegetation
	A. Damage or Removal of Vegetation is a Violation
	B. Replacement Required
	01. Any disturbed landscaping areas, areas of preserved existing vegetation, or required plant material shall be replaced in accordance with the approved development application and these standards.
	02. Trees or vegetation that die within one year of construction completion shall be removed and replaced with new vegetation of equal or greater size.
	03. Replacement trees shall be planted within 90 days of removal of required vegetation.

	C. Revegetation Plan Required
	01. Any tree with a caliper of at least eight inches that is damaged or removed shall be replaced with one or more trees having a caliper of at least three inches at time of planting and a cumulative caliper equal to or greater than the original tree.
	02. Trees damaged or destroyed less than eight inches in diameter shall be replaced with one or more trees meeting the minimum sizes in Section <>, Plant Material Specifications.
	03. Shrubs may also be required to restore the landscaping performance criteria for the disturbed area.

	D. Location of Replacement Trees and Vegetation
	01. Replanting shall be located within the vicinity of the vegetation to be replaced.
	02. If the area is too small for sufficient growth, a more suitable location on the site may be selected, as permitted by the Planning Director.

	E. Excessive Pruning or Trimming
	F. Failure to Maintain


	§ 6.7 Open Space Set-Aside and Parkland Dedication
	6.7.1. Open Space Set Aside
	A. How to Use These Standards
	01. Developments subject to these open space set-aside standards (see Section <>, Applicability) shall provide the minimum amount of open space set-aside required for the zoning district where located as identified in Chapter 3, Districts.
	02. The physical amount of open space to be set aside within a particular development is a percentage of total development size.  These percentage requirements are found in the dimensional standards tables for the zoning districts in Chapter 3, Distri...
	03. Once the minimum amount of open space set-aside to be provided is determined, the type of open space set-aside, if specified, should also be determined in accordance with Section <> Open Space Type.
	04. Applicants should consult Section <>, Open Space Set-Aside Configuration, in order to determine any applicable design requirements or prohibited features.

	B. Purpose and Intent
	01. Establish the standards under which residential, mixed-use, and non-residential development shall set aside a portion of the development area as open space;
	02. Distinguish between the characteristics, requirements, and appropriate locations for open space set-asides, based on the zoning district designation; and
	03. Establish minimum ownership and maintenance standards for homeowner and property owner associations related to open space set-asides.

	C. Applicability
	01. Generally
	a. Unless exempted in accordance with Section <>, Exemptions, the standards in this section shall apply to all new development proposed after (insert the effective date of this Ordinance).
	b. Compliance with all the applicable standards in this section shall be also be required in the following cases:
	i. An existing principal use established before (insert the effective date of this Ordinance) is changed to a different principal use that is subject to these standards;
	ii. A development established prior to (insert the effective date of this Ordinance) is changed in ways that increase the amount of impervious surfaces on the site; and
	iii. A principal use or structure established before (insert the effective date of this Ordinance) is increased in floor area or building footprint.


	02. Conservation Subdivisions
	03. Exemptions
	a. Development of an individual single-family dwelling (including manufactured homes) on its own lot platted prior to (insert the effective date of this Ordinance);
	b. Single-family detached residential subdivisions comprised solely of seven or fewer lots where all lots are intended for single-family detached residential dwellings;
	c.  Development consisting of sevenor fewer duplex, townhouse, triplex, or quadplex dwelling units; and
	d. Development located within the CON district.


	D. Minimum Open Space Set-Aside Requirements
	01. Amount
	a. The minimum required amount of open-space set-aside, as a percentage of a development’s size, shall be in accordance with the dimensional standards for the type of use in the zoning district where the development is located.  Chapter 3, Districts, ...
	b. Nothing shall limit the provision of more open space set-aside, provided the minimum requirements in this Ordinance are met.

	02. Type

	E. Open Space Set Aside Configuration
	01. Passive Open Space Set-Aside
	a. Allowable Features
	i. Walking, bicycling, and equestrian trails outside of greenways;
	ii. Boardwalks outside of greenways;
	iii. Gardens;
	iv. Benches and seating areas;
	v. Tables, grills, and related picnicking facilities;
	vi. Lawn areas and community greens;
	vii. Lakes, ponds, wetlands, swamps, canals, and streams;
	viii. Areas occupied by trees and undisturbed vegetation;
	ix. Piers and docks for fishing or viewing wildlife;
	x. Easements for access, drainage, maintenance, or public utilities; and
	xi. Undisturbed land subject to a deed restriction or conservation easement.

	b. Site Features Credited Towards Passive Open Space Set-Aside Requirements
	i. The following site features shall be credited towards passive open space set-aside requirements:

	c. Preferred Features
	d. Configuration

	02. Active Open Space Set-Aside
	a. Configuration
	i. Lands set aside as active open space set-aside shall be compact and contiguous unless the land is used as a continuation of an existing trail, or specific natural or topographic features require a different configuration.
	ii. Active open space set-aside areas shall be located so as to be readily accessible and usable by residents and users of the development.
	iii. Where possible, a portion of the open space set-aside should provide focal points for the development.
	iv. Where the development site is adjacent to existing or planned trails, parks, or other public open area land, the open space set-aside shall, to the maximum extent practicable, be located to adjoin, extend, and enlarge the trail, park, or other ope...
	v. In cases where active open space is required and there is no opportunity to connect with and extend existing open space set-aside resources on an adjacent lot or site, the active recreation open space set-aside shall be located central to the devel...

	b. Allowable Features
	i. Lands dedicated for public parks or greenways;
	ii. Swimming pools, splash pads, and areas devoted to water play for children;
	iii. Athletic fields and courts;
	iv. Boat launches and swimming platforms;
	v. Club houses and shelters;
	vi. Playgrounds and play structures for children;
	vii. Obstacle courses and exercise trails; and
	viii. Easements for access, drainage, maintenance, or public utilities.


	03. Gathering Spaces
	a. Allowable Features
	i. Lands dedicated for public parks or greenways;
	ii. Plazas and courtyards;
	iii. Public art installations;
	iv. Roof gardens;
	v. Indoor atriums with plantings and seating that are open to the general public;
	vi. Outdoor dining areas;
	vii. Fountains; and
	viii. Areas devoted to public gathering.


	04. Non-Creditable Features
	a. Private yards not subject to a deed restriction or conservation easement;
	b. Public or private street rights-of-way;
	c. Parking areas and driveways for dwellings or other uses;
	d. Land covered by structures not designated for active recreational uses;
	e. On-site wastewater treatment facilities, including septic tank drain fields;
	f. Stormwater control measures not configured as a site amenity; and
	g. Designated outdoor storage areas.


	F. Maintenance
	01. The owner of the land shall be responsible for maintenance of all open space set-aside areas including land, vegetation, private infrastructure, greenways, and other features, in accordance with this Ordinance and any conditions of approval associ...
	02. Failure to maintain open space set-aside areas is a violation of this Ordinance subject to the remedies and penalties in Chapter 7, Violations.

	G. Ownership of Open Space Set-Asides
	01. Owners’ Association
	02. Nonprofit Organization
	03. Dedicated to town or Other Public Agency


	6.7.2. Parkland Dedication
	A. Dedication Amount
	01. Single-family residential subdivisions of eight or more lots shall dedicate 1,244 square feet of land per residential lot or principal dwelling unit to the Town for its use in developing public parkland.
	02. No credit towards required parkland dedication is given for lands mandated for preservation by State or federal requirements.
	03. No more than 25 percent of the total dedication requirement may be met through dedication of water or wetland areas.

	B. Dedication or Payment of Fee-in-Lieu Procedure
	01. The developer or landowner, as appropriate, shall identify land proposed for dedication or propose payment of a fee-in-lieu as part of the application for approval in accordance with Section <>, Fee-in-Lieu.
	02. The Town staff shall review the proposed application and determine if it complies with the standards in this section. The decision to accept dedication or payment of a fee-in-lieu is up to the sole discretion of the review authority deciding the a...
	03. In the event a request for payment of fee-in-lieu is made, the request shall be accompanied by the following:
	a. The assessed value of the land indicated for dedication and how the assessed value amount was determined; and
	b. The rationale or basis for the request for payment of a fee-in-lieu.

	04. The fee-in-lieu shall be calculated based upon the total acreage of land required for dedication.
	05. The land’s assessed value (as determined by the Henderson County Tax Assessor) shall be used to arrive at the required fee-in-lieu amount.
	06. Use of funds collected in accordance with this section shall only take place in the general vicinity of where funds are collected or in central community location, and may only be used for the purchase of in-kind lands or the same type of infrastr...
	07. The Planning Director shall maintain records of the amounts collected, the timing, and the location, which shall be used by the Town as part of its park and open space program.
	08. Land shall be dedicated prior to recording the first final plat for the subdivision, or the payment-in-lieu shall be paid prior to recording the first final plat for the subdivision for which the payment-in-lieu is paid.

	C. Nature of Land to be Dedicated
	01. Unity
	02. Usability
	a. Public parkland must be without significant topographic elevation changes, well-drained, usable land for a park, as determined by the Planning Director.
	b. In cases where dedication includes an area of water, public access to all portions of a water feature shall be provided and maintained, regardless of the water feature’s size.
	c. The land must not be a former site of or contain any remains of hazardous materials.

	03. Shape
	04. Location
	a. The dedicated parkland shall be located so it can reasonably serve the park needs of the residents of the development and immediate area and/or the Town as a whole.
	b. The Town may require that the land dedicated be located on the periphery of the development in order to allow enlargement by combining the recreation and park area with adjacent development or park facilities, existing or planned.

	05. Access
	a. All dwelling units in the development and residents in the immediate area shall have access to and from the parkland provided by means of streets and public walkways or trails.
	b. Rights-of-way for this access shall be shown on the Preliminary and Final Plats.
	c. All dedicated lands shall have access by way of a street.  Such access can be provided when the dedicated land is adjacent to existing or proposed public parkland with street access.

	06. Greenways



	§ 6.8 Owners’ Associations
	6.8.1. Applicability
	A. The standards in this section shall apply to developments with lands held under common ownership (like open space set-aside), or with shared responsibility for common infrastructure including, but not limited to:
	01. Stormwater control measures;
	02. Private potable water systems;
	03. Private sewage system features (such as pump stations serving only the development where located);
	04. Cluster mailbox units;
	05. Commonly-held streets and off-street parking facilities; and
	06. Open space set-asides.

	B. In no instance shall any common area be further subdivided, developed, or conveyed by the owners’ association, except in accordance with the provisions of this Ordinance.

	6.8.2. Creation Required
	A. An association shall be established in areas that have private common open space or shared private infrastructure.  Associations are required to accept ownership and maintenance responsibility of all open space set-aside(s), shared infrastructure, ...
	B. Associations are also required in order to fulfill the requirements of Chapter 47C (the “Condominium Act”) of the North Carolina General Statutes, or the requirements of Chapter 47F (the “Planned Community Act”) of the North Carolina General Statutes.
	C. The association shall be in legal existence prior to the conveyance, lease-option, or other long-term transfer of control of any unit or lot in the development, though maintenance responsibility shall only transfer from the developer to the associa...

	6.8.3. Membership Requirements
	A. Following establishment of the association by the subdivider, membership in the association shall be automatic and mandatory for all purchasers of land within the subdivision and their successors in title.
	B. All members of an association shall be responsible for contributions to the association’s reserve fund to cover their proportionate share of maintenance costs associated with common areas, common features, and private infrastructure.

	6.8.4. Procedure for Establishment
	A. Documents for the creation of the association shall be submitted to the Town for review and approval prior to approval of the Final Plat (see Section <>, Final Plat). Documentation shall include, but not be limited to the information in Section <>,...
	B. The association shall be established by the subdivider prior to the sale of the first lot in the subdivision.
	C. The association documents shall establish that the subdivider shall maintain the common area, common facilities, and infrastructure at least until 51 percent of the lots are sold.
	D. Responsibility for maintaining the subdivision’s common areas, common facilities, and private infrastructure shall be transferred in accordance with the standards in Section <>, Transfer of Maintenance Responsibility.
	E. Nothing shall prevent the subdivider from retaining maintenance responsibility after more than 51 percent of the lots are sold.

	6.8.5. Responsibilities
	A. Upon transfer of maintenance responsibility, the association shall be responsible for:
	01. Liability insurance and payment of premiums for liability insurance and local taxes;
	02. Maintenance of all common elements including, but not limited to, stormwater control measures in accordance with Section <>, Maintenance, private utilities, private streets, private sidewalks and trails, private streetlights, and private common re...
	03. Maintenance of public streets until such time as the Town or NCDOT agrees to accept the responsibility for street maintenance;
	04. Maintenance of an escrow account intended for the maintenance and repair of community facilities;
	05. Payment of system development fees for public and private improvements made to or for the benefit of the common elements; and
	06. Payment of assessments for public and private capital improvements made to or for the benefit of the common area located within the development.

	B. The owners’ association shall grant easements over the common areas for access, ingress, and egress from and to public and private streets and walkways, and easements for enjoyment of the common area and for parking areas shall be granted to each o...
	C. Common walls between any units shall be party walls, and provisions for the maintenance thereof, including restoration in the event of destruction or damage, shall be established within the covenants.
	D. In the event of default by the owners’ association in the payment to the Town of any ad valorem taxes levied against the common area or assessments for public improvements to the common area, for a period of six months or more, then each owner of a...

	6.8.6. Required Documentation
	A. The association documents submitted to the Town for review shall include, but not be limited to, the following:
	01. A declaration of all restrictive covenants;
	02. A declaration of all deed restrictions;
	03. A declaration that the association is responsible for liability insurance and all applicable taxes;
	04. A declaration of common ownership and maintenance responsibilities of all on-site improvements not dedicated to a local or State agency, including but not limited to drainage systems, wastewater systems, open space set-aside areas, recreational fa...
	05. A statement that all common areas shall not be further subdivided, developed, or conveyed by the owners’ association, except where approved under the provisions of this Ordinance;
	06. A description of the structural organization and operating procedures of the association;
	07. Association by-laws;
	08. A legal description and map depicting of all open space set-asides and other lands owned in common;
	09. A description of areas designated as limited common areas and facilities, where access to or through such areas by members of the associated is limited, and the reasons for such limitations;
	10. Provisions establishing the legal authority of the association to maintain control over all common areas, common features, and private infrastructure in the subdivision, following transfer of control by the subdivider;
	11. Provisions authorizing the association to compel contributions from owners in the development to cover their proportionate share of maintenance costs associated with common areas, common features, and private infrastructure;
	12. Provisions authorizing the association to increase the amount of mandatory fees or assessments, when necessary, for the continued maintenance of common areas, common features, or private infrastructure;
	13. Provisions authorizing the association to convert any member’s unpaid assessments into a lien on real property; and
	14. Evidence related to the establishment of a reserve fund under the sole control of the association to support the continued maintenance and upkeep of common areas, common features, and private infrastructure.

	B. Following review of the required documentation by the Town, the subdivider shall record all required documentation with the Henderson County Register of Deeds, as appropriate.

	6.8.7. Transfer of Maintenance Responsibility
	A. The subdivider shall be responsible for maintenance of all common areas, common features, and private infrastructure until maintenance responsibility is transferred to the association in accordance with the standards in this subsection.
	B. Maintenance responsibility shall not be transferred from the subdivider to the association until all of the following occur:
	01. The subdivider commissions a report prepared by a professional engineer licensed in North Carolina indicating that all common areas, common features, and infrastructure elements comply with the minimum standards in this Ordinance and other applica...
	02. Town staff reviews and approves the report prepared by the professional engineer; and
	03. A reserve fund dedicated to the continued maintenance and upkeep of common areas, common features, and private infrastructure is established with a banking institution acceptable to the Town in the name of the association that contains a minimum b...
	a. Except for sidewalks, ten percent of the construction costs of common features and private infrastructure;
	b. Liability insurance and taxes (if applicable) for two years; and
	c. Facilities, stormwater, and landscaping maintenance costs for two years.

	04. In the event the association has not collected sufficient assessment funds from the lot owners in the subdivision to meet the minimum balance requirements of the reserve fund, the subdivider shall be responsible for the difference needed to meet t...


	6.8.8. Failure to Maintain is a Violation

	§ 6.9 Parking and Loading
	6.9.1. Purpose and Intent
	A. Provide for adequate off-street parking, off-street loading, and safe movement of vehicles into, out of, and through parking areas;
	B. Allow for flexibility to accommodate alternative solutions to off-street parking and loading needs, where such flexibility is consistent with the Town’s adopted policy guidance;
	C. Avoid excessive impervious surface areas and the resulting problems associated with stormwater runoff and heat islands; and
	D. Protect compatibility between adjacent uses of land.

	6.9.2. Applicability
	A. Generally
	B. Existing Development
	01. An existing principal use established before (insert the effective date of this Ordinance) is changed to a different principal use that is subject to these standards;
	02. A development established prior to (insert the effective date of this Ordinance) is changed in ways that increase the amount of impervious surfaces on the site; and
	03. A principal use or structure established before (insert the effective date of this Ordinance) is increased in floor area or building footprint.

	C. Addition of New Parking Spaces
	01. New off-street parking spaces added to a development, lot, or site after (insert the effective date of this Ordinance) shall require the entire site to reach full compliance with the standards in this section.
	02. Driveways, aisles, or vehicular maneuvering areas serving new off-street parking spaces or connecting new off-street parking spaces to the existing parking spaces established prior to (insert the effective date of this Ordinance), shall also compl...


	6.9.3. Exemptions
	The following forms of development are exempt from the requirements of this section:
	A. Lawfully-established lots of record existing prior to (insert the effective date of this Ordinance), that are 50 feet wide or less, contain a single-family detached residential structure, and are not served by an alley; and
	B. Re-striping or re-surfacing an existing parking lot which does not increase the total number of off-street parking spaces or increase the amount of impervious surface.

	6.9.4. Off-Street Parking Requirements
	A. Parking Plan Required
	01. Every application for a Site Plan or Zoning Compliance Permit shall include a parking plan or plot plan drawn to scale and fully-dimensioned as necessary in order to demonstrate compliance with the standards in this section.
	02. Concept Plans associated with a Conditional Rezoning or Special Use Permit shall include conceptual information about the general location of off-street parking, access points, and the number of anticipated spaces, but these documents do not need ...

	B. Minimum Off-Street Parking Spaces Required
	01. The minimum number of off-street parking spaces required for development shall be in accordance with Table <>, Table of Minimum Off-Street Parking Requirements.
	02. Off-street parking shall be provided to meet the parking demand without the use of streets, driveways, and garages, except as specifically allowed by this section.
	03. Some uses may also be required to provide vehicle stacking spaces in accordance with Section <>, Stacking Spaces.
	04. Some uses may also be required to provide bicycle parking spaces in accordance with Section <>, Bicycle Spaces.

	C. Off-Street Parking Space Maximum
	01. Where identified in Table <>, Table of Minimum Off-Street Parking Requirements, uses subject to an off-street parking maximum shall comply with the applicable maximum provisions in the table.
	02. Deviations from the maximum parking space standards may be requested in accordance with Section <>, Parking Flexibility.

	D. Use Type Not Listed
	01. For use types that do not correspond to the use types listed in Table <>, Table of Minimum Off-Street Parking Requirements, any one of the following actions may be taken as part of determining the applicable off-street parking requirements:
	a. The applicant may provide a parking study for the use(s) prepared by a professional engineer licensed by the State of North Carolina;
	b. The applicant may propose a text amendment to this UDO in accordance with Section <>, Text Amendment;
	c. The applicant may request a formal determination of these off-street parking standards in accordance with Section <>, Determination, or
	d. The Planning Director may determine the minimum parking space requirement based on a similar use in accordance with the standards of this Ordinance.

	02. In cases where the applicant desires the Planning Director to make a determination, the application shall provide the following information:
	a. The type of use(s);
	b. Number of employees;
	c. The availability of transit;
	d. The occupancy of the building;
	e. Anticipated square feet of sales, service, and office areas;
	f. Number of off-street parking spaces proposed; and
	g. Hours of operation.


	E. Developments with Multiple Use Types or Lots
	01. Development containing more than one principal use shall provide the minimum number of off-street parking spaces in an amount equal to the total required for all individual principal uses in the development, except as allowed by Section <>, Parkin...
	02. Developments consisting of multiple lots that are planned and developed as a single, unified, or consolidated project may be configured to locate a portion of the required parking for one lot on another in the same development as allowed by Sectio...

	F. Use of Required Off-Street Parking Spaces
	01. Off-street parking areas used for any of the following vehicles are not credited towards the minimum number of required off-street parking spaces in Table <>, Table of Minimum Off-Street Parking Requirements, and such vehicles shall be located out...
	a. Vehicles for sale or lease;
	b. Vehicles being stored, serviced, or repaired; or
	c. Vehicles belonging to the use, such as company vehicles.

	02. Required off-street parking spaces shall not be used for any purpose other than the temporary parking of operable vehicles.
	03. In no instance shall motor vehicle servicing or repair of a vehicle take place within a required off-street parking space except for washing and emergency service necessary to start or relocate the vehicle.

	G. Driveways Used to Meet Parking Requirements
	01. Driveways may be used to accommodate required off-street parking spaces only for the following uses:
	a. Boarding houses;
	b. Cemeteries;
	c. Family care homes;
	d. Group homes;
	e. Live/work dwellings;
	f. Manufactured dwellings;
	g. Mobile homes;
	h. Townhouse dwellings when located in developments of five or fewer dwellings (driveways may be located on land owned in common);
	i. Single-family detached dwellings, including those in bungalow courts and pocket neighborhoods;
	j. Secondary dwelling units;
	k. Triplex/quadplex dwellings; and
	l. Duplex dwellings.

	02. Driveways shall be of sufficient size to accommodate all the off-street parking spaces required by Table <>, Table of Minimum Off-Street Parking Requirements, and comply with the applicable standards in Section <>, Driveway Standards.  In no insta...

	H. Garages Used to Meet Parking Requirements
	01. Single-Family Detached Dwellings
	a. Except when configured as bungalow courts or pocket neighborhoods, single-family detached dwellings, whether occupied as a principal or secondary use, that include a single one-car garage shall not receive credit from this garage parking space towa...
	b. A one-car garage shall be credited towards off-street parking space requirements for a single-family detached dwelling when the dwelling is included as part of a bungalow court or pocket neighborhood.

	02. Townhouse, Duplex, Triplex, and Quadplex Dwellings
	a. A one-car garage integral or attached to a townhouse dwelling shall not receive credit towards off-street parking.  Garages with two or more garage parking spaces, whether designated for individual units or as part of a shared garage structure, sha...
	b. Garage parking spaces intended to serve three or more individual dwelling units and located within a single principal or secondary structure shall be credited towards the off-street parking spaces in this section.

	03. Structured Parking

	I. Minimum Off-Street Parking Requirements Table

	6.9.5. Stacking Spaces
	6.9.6. Parking Lot Configuration
	A. General
	01. All required off-street parking spaces shall be located on the same lot as the principal use they serve, except as allowed in Section <>, Parking Flexibility.
	02. Required off-street parking shall be maintained for the duration of the principal use and shall not be reduced unless the principal use ceases or changes.
	03. Except where allowed by this Ordinance, off-street parking spaces shall not be located in any required landscaping, sight distance triangle, drainage easement, or stormwater control measure area.
	04. Off-street parking spaces shall not protrude into any street, fire lane, drive aisle, sidewalk, greenway, or pedestrian connection.

	B. Curbs and Wheel Stops
	C. Dimensional Standards for Parking Spaces and Aisles
	D. Exterior Lighting
	01. Exterior lighting in parking lots shall be designed to provide at least the minimum amount of required illumination of parking lot areas for the purposes of safe vehicle and pedestrian circulation.
	02. Exterior lighting within a parking lot shall be configured to prevent glare, uplighting, light trespass, or illumination exceeding maximum allowable levels on adjacent land and shall comply with the standards of Section <>, Exterior Lighting, as a...

	E. Grading and Drainage
	01. The parking lot shall be graded, properly drained, stabilized, and maintained to minimize wear and erosion.
	02. Parking lots shall not impound stormwater unless below-grade impoundment is required as an approved stormwater control measure.  However, in no instance shall below-grade impoundment result in a fewer number of parking spaces than required by Tabl...

	F. Landscaping
	G. Maintenance
	H. Markings
	01. All parking spaces and lanes in parking lots shall be clearly delineated with painted lines, curbs, or other treatment.
	02. All pavement markings shall be maintained to be distinguishable.  Failure to maintain required markings shall be a violation of this Ordinance.

	I. Minimum Parking Lot Stem Length
	J. Parking Space Access
	01. All off-street parking spaces shall be accessed directly from drive aisles or private driveways and not directly from arterial or collector streets.
	02. All off-street parking areas shall be designed with an appropriate means of vehicular access to a street or alley in a manner that allows for safe vehicular movements.

	K. Pedestrian Walkways
	L. Separation from Fire Protection Facilities
	01. No required off-street parking space shall be located within 15 feet of a fire hydrant or other fire protection facility.
	02. Parking shall not take place within designated fire lanes or other areas demarcated for fire protection.

	M. Surface Materials
	01. All off-street parking spaces, accessible parking spaces, drive aisles, and vehicular use areas shall be paved and maintained with concrete, asphalt, or similar material of sufficient thickness and consistency to support anticipated traffic volume...
	02. The use of pervious or semi-pervious materials may be approved as part of an Alternative Plan (see Section <>, Parking Flexibility), provided it is demonstrated that the materials will function in a similar fashion as required materials.
	03. Gravel may be used as a surface material for off-street parking spaces following review and approval of a Site Plan in accordance with Section <>, Site Plan, subject to the following requirements:
	a. The parking lot includes a wheel stop for each designated parking space;
	b. Each side of each individual parking stall is visibly demarcated;
	c. The parking lot maintains positive drainage; and
	d. The gravel is:
	i. Aggregate base course (ABC) of a minimum depth of six inches; or
	ii. Number 57 stone, laid over a geotextile fabric, to a minimum depth of four inches in accordance with NCGS§143-214.7; or
	iii. An alternative type and depth configuration, as specified by the Planning Director.


	04. Configuration of parking lots in accordance with low impact development practices is encouraged.
	05. Parking lots shall not drain onto or across public sidewalks, or into adjacent property except into a natural watercourse or a drainage easement unless alternative provisions for drainage are proposed and accepted by the Planning Director.

	N. Parking Lot Connections
	01. PURPOSE AND INTENT
	02. APPLICABILITY
	a. Uses in the commercial uses classification in Section <>, Listing of Common Principal Uses;
	b. Mixed-use development;
	c. Townhouse development; and
	d. Multi-family development.

	03. EXEMPTIONS
	a. Adjacent lots do not have common frontage along a major street;
	b. The adjacent lot is nonconforming with respect to the minimum number of required off-street parking spaces;
	c. Significant natural features exist in the only viable location for parking lot connections and construction of the connection would damage the significant natural features;
	d. Vehicular safety factors exist or would be created including, but not limited to, unsafe turning movements or pedestrian conflicts;
	e. Sufficient access already exists without need for additional parking lot connections;
	f. Residential, institutional, or other incompatible land uses are present on adjacent lots;
	g. Existing infrastructure obstructions; or
	h. Other safety or security concerns, or topographic constraints, in the sole opinion of the Town Planning Director.

	04. CONFIGURATION
	a. A parking lot connection shall be included on at least two sides of a lot except when conditions prevent connections in accordance with Section <>, Exemptions;
	b. Parking lot connections shall be paved with asphalt, concrete, or pavers and shall maintain a minimum width of 12 feet for one-way traffic and 24 feet for two-way traffic;
	c. All parking lot connections shall be built to the lot line, to the maximum extent practicable; and
	d. A minimum distance of 50 feet shall be required between a parking lot connection and the intersection of a driveway entrance and a street.  This distance may be reduced as necessary to connect with an existing cross access way on an abutting lot, i...

	05. IMPACT ON REQUIRED SITE FEATURES
	a. Where a required parking lot connection eliminates a required landscape planting area, the landscaping requirements shall be reduced to accommodate the cross-accessway and replacement landscaping shall not be required.
	b. When a required parking lot connection eliminates required off-street parking spaces, replacement parking spaces shall not be required.
	c. The cross-accessway may be used for off-street parking until cross access on the adjacent lot is complete and the accessway is opened to permit vehicular traffic between the two lots provided this is noted on approved Site Plans and Construction Dr...

	06. EASEMENT REQUIRED
	07. CONNECTION REQUIRED

	O. Vehicle Backing

	6.9.7. Bicycle Parking Spaces
	A. Applicability
	01. Unless exempted, bicycle parking facilities shall be provided on all new commercial, mixed-use, multi-family, and institutional use types served by 20 or more required off-street parking spaces for vehicles.
	02. The following use types are exempted from these providing bicycle parking space requirements:
	a. Single-family detached dwellings, manufactured homes, or mobile homes;
	b. Townhouse dwellings;
	c. Telecommunications facilities of any type;
	d. Bulky item sales;
	e. Equipment or tool rental;
	f. Funeral-related service;
	g. Outdoor storage;
	h. Repair shop;
	i. Self service storage (regardless of access type);
	j. Sexually-oriented businesses;
	k. Any industrial use types; or
	l. Other land non-traditional land uses or land uses in locations not likely to be served by safe bicycle facilities, in the sole opinion of the Planning Director.


	B. Rate of Provision
	C. Configuration
	01. Bicycle parking should be accessible to the primary entrances of the development and located in a visible, well-lit area (see Figure <>, Bicycle Parking).
	02. Bicycle parking shall be served by a pedestrian walkway connecting the bicycle parking to the closest primary building entrance.
	03. Bicycle parking shall be located where it does not interfere with pedestrian traffic and is protected from conflicts with vehicular traffic.
	04. Bicycle parking may be accommodated within street setback areas.
	05. A bicycle rack or other device shall be provided to enable bicycles to be secured.

	D. Shared Parking Spaces

	6.9.8. Parking Flexibility
	A. Generally
	B. Alternative Surfacing
	01. The use of pervious or semi-pervious parking area surfacing materials—including, but not limited to, “grasscrete,” “turfstone,” cellular reinforced paving systems, porous concrete, pervious pavers, washed and crushed stone, or recycled materials s...
	02. Grass or other pervious parking surfaces may be permitted for the following use types:
	a. Uses which require off-street parking less than five days per week during a month;
	b. Religious institutions; and
	c. Parks, trailheads, playgrounds, ballfields, football and baseball stadiums, fairgrounds, and similar outdoor recreation areas.

	03. Where provided, such alternative parking surfaces shall be maintained in a smooth, well-graded condition.  If parking demand is such that the grass is damaged or destroyed to the extent that it ceases to grow and is not repaired or replaced, then ...

	C. Deviation from Required Minimum
	D. Provision over the Maximum Allowed
	E. Shared Parking
	01. The use of shared off-street parking spaces shall be subject to a shared parking agreement executed by the landowners of the uses involved, approved by the Planning Director, and recorded in the office of the Henderson County Register of Deeds;
	02. The shared parking agreement shall guarantee the long-term availability of the shared parking spaces in question.  Nothing shall limit the percentage of required off-street parking spaces that may be provided through a shared parking agreement;
	03. The shared parking is located within 1,000 feet, as measured from the entrance of the use to the nearest shared parking space;
	04. A sidewalk or paved pedestrian walkway is provided to the shared parking area from the use;
	05. The uses served by the shared parking must have different peak parking demands, differences in hours or days of operation, or otherwise operate such that the uses sharing parking have access to the required minimum number of off-street parking spa...
	06. Should the shared parking agreement cease, then the use(s) formerly served by shared parking shall be brought into compliance with the minimum off-street parking requirements of this section.

	F. Off-Site Parking
	01. The off-site parking is located within 1,000 feet from the use it serves, as measured from the entrance of the use to the nearest off-site parking space;
	02. A sidewalk or paved pedestrian walkway is provided to the off-site parking area from the use;
	03. In cases where the off-site parking is located on land under separate ownership from the use it serves, the off-site parking shall be subject to a written agreement executed by the owners involved and filed with the Planning Director prior to the ...
	04. Should an off-site parking agreement cease, then the use shall be brought into compliance with the minimum off-street parking requirements of this section.

	G. On-Street Parking
	01. On-street parking spaces located immediately abutting the subject parcel, entirely within the extension of the side lot lines into the street right-of-way, and not within any required clear sight triangle, may be credited toward minimum off-street...
	02. On-street parking shall consist solely of parallel parking spaces and shall not encroach into vehicle travelways.
	03. In no instance shall on-street parking located within the middle of the street or on the opposite side of a street from the use to be served be credited toward required off-street parking.


	6.9.9. Off-street Loading
	A. Loading Facilities Required
	B. Minimum Off-Street Loading Space Requirements
	01. A minimum number of off-street loading spaces is not established; however, if off-street loading spaces are provided, they shall be provided and maintained in sufficient numbers to adequately handle the needs of a non-residential use.
	02. Failure to provide or maintain off-street loading spaces when they are necessary to serve the development is a violation of this Ordinance.
	03. In no instance shall an off-street loading space occupy a required off-street parking space, project into a required drive aisle or street right-of-way, or interrupt the safe operation of vehicles or circulation of pedestrian or bicycles.
	04. Each off-street loading space shall be designed with an appropriate means of vehicular access to a street or alley in a manner that will least interfere with traffic circulation.

	C. Location
	D. Dimensional Standards for Loading Spaces
	01. Except for loading spaces used by semi-tractor trailers, off-street loading spaces shall be at least 12 feet wide and at least 40 feet long;
	02. Off-street loading spaces used by semi-tractor trailers shall be at least 70 feet long;
	03. Overhead clearance for an off-street loading space shall be at least 15 feet; and
	04. Off-street loading spaces shall be designed so that no backing onto or from a public street is necessary.



	§ 6.10 Refuse and Recycling Collection
	6.10.1. Purpose and Intent
	A. Protect public health, safety, and welfare;
	B. Prevent obstruction of rights-of-way;
	C. Avoid interference with pedestrian and vehicular circulation;
	D. Ensure service vehicles have safe and efficient access to facilities;
	E. Maintain a clear, orderly appearance on development sites;
	F. Minimize the opportunities for windblown trash or debris to exit the location of disposal; and
	G. Mitigate adverse impacts related to noise, odors, stormwater runoff, and visual clutter.

	6.10.2. Applicability
	6.10.3. Exemptions
	A. These standards shall not apply to dumpsters or waste containers utilized solely for purposes of construction waste on site during active construction, reconstruction, or remodeling.
	B. These standards shall not apply to:
	01. New and never-used refuse and recycling containers being manufactured or stored for the purposes of resale;
	02. Empty refuse and recycling containers available for rent or purchase;
	03. Refuse or recycling containers on a site for the sole purpose of collection and storage of storm debris.


	6.10.4. Standards
	A. Number Required
	B. Location
	01. Refuse and recycling containers shall be located entirely within the boundaries of the lot or development site they serve. In no instance shall a refuse or recycling container be located within a public street right-of-way.
	02. Refuse and recycling container areas shall not be located within required setbacks, sight distance triangles, easements, required open space set-asides, required off-street parking spaces, stormwater management devices, or required landscaping are...
	03. Wherever possible, refuse and recycling container areas shall be located to the side or rear of a principal building and no closer to a street than a front or side building façade wall (see Figure <>, Container Location).

	C. No Interference with Circulation
	D. Enclosure Required
	E. Gates
	F. Screening
	G. Pads
	01. Refuse and recycling containers shall be stored on a concrete pad served by a reinforced concrete apron capable of supporting the weight of the service vehicle.
	02. Pads shall maintain positive drainage that are sloped away from containers and configured to collect and manage stormwater.
	03. In no instance shall pad runoff be discharge directly to a storm drain.

	H. Windblown Trash Suppression Required
	01. Refuse and recycling containers shall be fitted with self-closing lids or be stored within an enclosure that has a prevents trash or debris from blowing out of the enclosure.
	02. Refuse or recycling shall not be stored outside of approved containers or container enclosures, except during active loading.

	I. Sanitary Condition


	§ 6.11 Resource Protection
	6.11.1. Farmland Compatibility Standards
	A. Purpose and Intent
	01. Ensure new development does not negatively impact existing adjacent agricultural uses;
	02. Maintain and promote rural character in agricultural areas; and
	03. Ensure greater compatibility between existing farms and new non-farm uses developed in close proximity to an existing farm or tract engaged in agricultural activity.

	B. Applicability
	C. Agricultural Districts Authorized
	01. Voluntary or Enhanced Voluntary Agricultural Districts are authorized and established by Henderson County in accordance with NCGS§§106-735 through 106-743.5, the 3/13/14 Memorandum of Understanding between Henderson County and the Town of Mills Ri...
	02. Details on the applicable County provisions and current boundaries of the Voluntary and Enhanced Voluntary Agricultural Districts are available from the Henderson County Soil and Water District.

	D. Compatibility Standards
	01. Vegetated Buffer
	a. Development subject to these standards shall provide a 50-foot-wide vegetated buffer between building lots in the development and the boundary of the Voluntary or Enhanced Voluntary Agricultural District (see Figure <>: Vegetated Buffer).  The buff...
	i. Remain undisturbed for a minimum distance of 25 feet from the edge of the agricultural use or boundary of the agricultural activity;
	ii. Include at least eight trees for every 100 linear feet of buffer length;
	iii. Include at least eight evergreen shrubs for every 100 linear feet of buffer length;
	iv. Incorporate existing or planted vegetation, configured in a staggered fashion, so as to create two or more rows of trees within the buffer; and
	v. Incorporate a berm, drainage ditch, or any combination of these features to physically separate the agricultural use from the new development.

	b. Nothing shall limit the placement of a required stormwater control measure or best management practice within a required buffer provided the minimum buffer width is maintained.
	c. No plantings shall be required in cases where a water feature or stormwater control measure is located within the area occupied by the required buffer.

	02. Location of Open Space Set-Aside
	a. Except for Conservation Subdivisions, in cases where new development includes an open space set-aside, it shall be located between the agricultural use and the buildings in the new development, to the maximum extent practicable.  Land area occupied...
	b. In instances where a Conservation Subdivision is proposed, the vegetated buffer required in Section (01) above shall be sufficient in terms of buffering between building lots and the adjacent Voluntary or Enhanced Voluntary Agricultural District bo...

	03. Minimum Lot Area Increased

	E. Notification on Plat
	F. Rezoning of Land Within an Agricultural District
	01. The Town shall not initiate any action to rezone land within a voluntary agricultural district or an enhanced voluntary agricultural district until after it has requested that the Henderson County Agricultural Advisory Board and the Town’s Agricul...
	02. Following receipt of the request, the Henderson County Agricultural Advisory Board and the Town’s Agricultural Advisory Committee shall conduct a public hearing and submit their findings and recommendations on the rezoning to the Town.
	03. A recommendation by the Henderson County Agricultural Advisory Board and the Town’s Agricultural Advisory Committee on a potential rezoning shall be advisory in nature.
	04. The Town shall not formally initiate the rezoning action until 120 days after the date the Henderson County Agricultural Advisory Board and the Town’s Agricultural Advisory Committee submit their findings and recommendations on the rezoning to the...


	6.11.2. Hilltop and Hillside Protection
	A. Purpose and Intent
	01. Allow the reasonable development of lots and sites on hillside and hilltop areas;
	02. Preserve scenic views and rural character throughout the Town;
	03. Reduce visual prominence of development when viewed from public lands and streets at lower elevations;
	04. Reduce visual contrasts between new development and the existing natural landscape; and
	05. Help limit downslope stormwater runoff,  sedimentation, and increased landslide risks.

	B. Applicability
	C. Exemption
	01. Lawfully-established principal uses existing or approved prior to (insert the effective date of this Ordinance);
	02. Agricultural activity associated with a bona fide farm or forestry taking place in accordance with a lawfully-established forestry management plan;
	03. Governmental, public safety, or utility structures, provided that these structures are configured in ways to minimize their appearance from lower elevations.
	04. Lots or sites where less than 33 percent of the lot or site is located at or above the 2,400 feet AMSL elevation contour prior to any grading.

	D. Review Procedure
	E. Standards
	01. Minimum Lot Area
	02. Building Height Limited
	03. Horizontal Setback Requirements
	a. All principal and secondary structures shall be setback at least 50 linear feet from the highest point of natural elevation on the site prior to any grading. In cases where the highest point of natural elevation is a uniform elevation contour, the ...
	b. This setback origin point and corresponding elevation shall be indicated on the required Site Plan.

	04. Tree Protection
	05. Stormwater Dispersal
	a. Generally
	b. Dispersal Defined
	c. Allowable Methods
	i. Disconnected downspouts located in logical dispersed locations around a structure, such as adjacent to structural corners, that drain to flat or relatively flat vegetated areas of a site;
	ii. Use of green roofs that retain stormwater;
	iii. Use of rain gardens, bio-retention cells, dry wells, or planting beds located at strategic points of stormwater flow;
	iv. Use of pervious paving or pavers;
	v. Avoiding impervious edging along a paved surface that will channel stormwater runoff to a single point;
	vi. Use of rainwater harvesting devices like cisterns or rain barrels that capture rainwater for subsequent and directed hand watering;
	vii. Dispersion trenches of two-to-three feet in depth filled with crushed stone and a notched weir or spreader board on the downslope side of the trench;
	viii. Level spreaders intended to facilitate localized sheet flow of rainwater runoff across a site; and
	ix. Other techniques as approved by the Planning Director during the Site Plan review.


	06. Exterior Color Guidelines
	a. Use of non-reflective wall and roofing materials with matte or low-sheen finishes;
	b. Utilization of muted earth tones, such as browns, dark greens, and grays;
	c. Avoidance of vivid, light, pastel, or high saturation colors, including white, cream, silver, and light greens;
	d. Using primary colors and materials with medium-to-dark color values and avoiding contrasting secondary colors;
	e. Ensuring parity or similarity between exterior wall and roof colors; and
	f. Applying these color and material guidelines to construction features like railings, chimneys, garage doors, solar panels, and HVAC equipment.

	07. Limitations on Telecommunication Facilities


	6.11.3. Riparian Setbacks
	A. Purpose and Intent
	01. Reduce the potential for erosion, sedimentation, and pollutants entering waterways;
	02. Protect water quality and aquatic habitat;
	03. Maintain natural flood conveyance capacity; and
	04. Minimize risks to public safety and property from flooding and streambank instability.

	B. Applicability
	01. These riparian setback standards apply to all lots and sites that abut the banks of perennial (or so-called “blue-line”) streams indicated on the most recent versions of USGS 1:24,000 (7.5 minute) scale topographic maps.  These maps are available ...
	02. These standards shall also apply to other surface waters and wetlands identified in a stream or surface water determination study conducted by a licensed professional qualified to make such determinations.

	C. Standards
	01. Setback Required
	02. Exempted Structures
	a. The following buildings or strictures shall be exempted from the 30-foot setback:
	i. Street crossings;
	ii. Pedestrian bridges;
	iii. Culverts;
	iv. Utilities;
	v. Boardwalks, overlooks, and fishing platforms; and
	vi. Water-dependent use types.

	b. When an exempt structure is located within a required riparian setback, the structure shall be configured to span the riparian buffer in a perpendicular manner than running parallel to and within the riparian buffer, to the maximum extent practicable.

	03. Cut and Fill
	04. Removal of Vegetation
	05. Depiction on Plats and Plans
	a. The location of perennial stream and surface water banks and the associated 30-foot minimum riparian setback shall be depicted on all Site Plans, Preliminary Plats, and Final Plats.
	b. Wherever possible, the riparian setback area shall be included as open space set-aside, and shall not be located within the individual building lots proposed in a subdivision.




	§ 6.12 Sidewalks, Sidepaths, and Greenways
	6.12.1. Purpose and Intent
	A. Distinguish between sidewalks, greenways, and sidepaths;
	B. Promote mobility options beyond the automobile;
	C. Support environmental stewardship and provide non-vehicular access to environmentally-sensitive community features; and
	D. Enhance public health and safety through requirements that support safe pedestrian and bicycle travel.

	6.12.2. Sidewalks, Sidepaths, and Greenways Distinguished
	A. Sidewalks
	01. Sidewalks are paved, linear walkways for pedestrians that are located within public rights-of-way.
	02. Sidewalks are surfaced with concrete and maintain a minimum width of at least five feet unless a greater width is required in accordance with applicable State or federal standards.
	03. Sidewalks shall maintain maximum grades and clearances in accordance with Town, State, and federal requirements.
	04. Sidewalks are located outside and are physically separated from adjacent vehicular travelways.
	05. Sidewalks, when required, are mandatory, unless the Town accepts payment of a fee-in-lieu.
	06. Sidewalks are located on land owned by the Town or NCDOT and are operated and maintained by the Town.
	07. Sidewalks allow access to all members of the general public.

	B. Sidepaths
	01. Sidepaths are a paved or improved shared-use path located on private property that is paved or otherwise improved for use by pedestrians and bicyclists in order to transverse a site, reach a particular destination, or as an alternative to a greenw...
	02. Sidepaths are located outside public street rights-of-way, though they may be located within a private street right-of-way.
	03. Sidepaths are owned, operated, and maintained by a private entity or owners’ association.
	04. Sidepaths are credited towards the sidewalk requirements in this Ordinance in cases where they are located within a public access easement and are configured in accordance with the standards for sidewalks in this Ordinance or the Town’s adopted po...
	05. Sidepaths are credited towards open space set-aside requirements when configured in accordance with the applicable standards in Section <>, Open Space Set-Aside.

	C. Greenways
	01. Greenways are linear alignments of land that incorporate an improved pedestrian walkway or multi-purpose accessway available for use by bicyclists as well as pedestrians.  Greenways are located on land dedicated to the Town or other governmental a...
	02. Greenways include “trails” as described in the Town’s adopted policy guidance, such as Go Mills River Pedestrian and Bicycle Plan.
	03. Greenways are located in areas designated by the Town’s adopted policy guidance and may take the place of a required sidewalk.
	04. Greenways are located on land owned by the Town or are within access easements in favor of the Town, and are operated and maintained by the Town.
	05. Greenways may also include utilities and stormwater control devices.
	06. Greenways are configured in accordance with the standards in the Town’s adopted policy guidance.


	6.12.3. Sidewalks
	A. Applicability
	01. New development proposed on a lot that abuts an existing or planned major public street right-of-way;
	02. Alterations of existing development or changes of use after (insert the effective date of this Ordinance) on a lot that abuts an existing or planned major public street right-of-way;
	03. Preliminary Plats that include 50 lots or more, regardless of the number of lots in the active or proposed phase;
	04. Development on or abutting land designated for a sidewalk facility in Go Mills River or other aspect of adopted policy guidance; and
	05. Applications for a Conditional Rezoning.

	B. Exemptions
	01. Development of one single-family detached dwelling on its own lot of record; and
	02. Development already adequately served, in the opinion of the Planning Director, by a planned or existing greenway, trail, or sidepath.

	C. Sidewalk Dedication and Construction Required
	01. Unless subject to an alternative option in accordance with Section <>, Sidewalk Alternatives, development subject to the standards in this section shall:
	a. Dedicate all land necessary for the establishment of new, or continuation of existing, sidewalks to the Town;
	b. Construct all required sidewalks in accordance with the standards in this Ordinance, applicable NCDOT standards, or adopted policy guidance, as appropriate; and
	c. Donate the completed sidewalk to the Town or the NCDOT, as appropriate.

	02. In cases where a sidewalk extends between two or more phases of a development, only the portion of the sidewalk in the active phase of the development is required to be dedicated and constructed.

	D. Sidewalk Location
	01. Sidewalks are required along one side of major public streets.
	02. When sidewalks are required on one side of the street, they shall generally be located on the side of the street to best continue existing or planned sidewalk networks.
	03. Where there is no clear preferable street side for the placement of a sidewalk or a multi-use path, the pedestrian facility shall be placed on the street side where it is least likely to have a negative impact on deployment of subsequent infrastru...
	04. In cases where development subject to the standards in this section is located on the opposite side of the major street from the one containing the sidewalk, the applicant shall provide a fee-in-lieu of dedication and construction in accordance wi...

	E. Sidewalk Configuration
	01. Sidewalks shall be configured in accordance with NCDOT’s Design Manual.
	02. Sidewalks shall be located within public street rights-of-way and shall be in accordance with applicable NCDOT requirements.
	03. Sidewalks shall connect with existing or planned sidewalks at property boundaries.
	04. Sidewalks shall continue across the full frontage of a lot from lot line to lot line.
	05. Any required sidewalk shall be constructed with concrete or other approved surface material and shall comply with the provisions of the Americans with Disabilities Act.
	06. The required sidewalk shall be constructed with a minimum width of 60 inches, a minimum of four inches thickness for areas subject to pedestrian traffic, a minimum of seven inches thickness for areas subject to vehicular traffic, joints spaced eve...
	07. In cases where new sidewalk sections are proposed to join with existing pedestrian facilities of a differing width, the new sidewalk or multi-use path width shall include a gradual taper or flare, as appropriate so as to avoid abrupt changes in pe...

	F. Sidewalk Alternatives
	01. The developer or applicant provides a fee-in-lieu in accordance with Section <> Fee-in-Lieu; or
	02. The site is already served by a sidewalk, greenway, trail, or other suitable pedestrian feature, in the sole opinion of the Planning Director.

	G. Timing of Installation
	H. Maintenance Requirements

	6.12.4. Sidepaths
	A. Applicability
	B. Basic Requirement
	01. Developments subject to these standards shall include at least one linear foot of sidepath meeting the standards in Section <>, Sidepath Configuration, for each linear foot of public or private street located within the development (see Figure <>,...
	02. Provision of required greenways, trails, or sidewalks on public streets outside or abutting the development shall not be credited towards these sidepath requirements; however, when these pedestrian features are located within a proposed developmen...

	C. Sidepath Location
	01. The location and route of a sidepath shall be at the discretion of the developer or applicant, but shall be located within the subject development site and maintain logical origin and termination points;
	02. Sidepaths shall connect to an existing or planned sidewalk, trail, or greenway located within or adjacent to the development, if available.
	03. The Planning Director may advise an applicant on locations of future off-site sidewalks, trails, or greenways that should become connection points.

	D. Access Easement Required
	E. Sidepath Configuration
	01. Sidepaths shall be configured in accordance with Section <>, Sidewalk Configuration.
	02. Sidepaths, when provided within stream setbacks, shall be configured in accordance with the Town’s requirements for pervious boardwalks or walkways.

	F. Sidepath Alternatives
	01. The developer or applicant provides a fee-in-lieu in accordance with Section <> Fee-in-Lieu; or
	02. The site is already served by a sidewalk, greenway, trail, or other suitable pedestrian feature, in the sole opinion of the Planning Director.

	G. Credit towards Open Space Set-Aside
	H. Timing of Installation
	I. Maintenance Required

	6.12.5. Greenways
	A. Greenway Dedication and Construction Required
	01. Whenever a lot or site is adjacent, abuts, or includes any part of a greenway or trail designated in the Town’s adopted policy guidance, and development is proposed on the lot or site in question, the developer shall dedicate all the land area ind...
	02. In addition dedication or reservation of the land area in question, the developer shall also construct the greenway or trail in accordance with the configuration identified in the adopted policy guidance.
	03. In cases where a greenway or trail extends between two or more phases of a development, only the portion of the greenway in the active phase of the development is required to be dedicated or reserved and constructed.

	B. Greenway Configuration
	01. Minimum Greenway Width
	02. Greenway Access
	03. Greenway Surface
	a. The trail or pathway portion of a greenway shall maintain a minimum width of at least ten feet unless a wider configuration is specified in the adopted policy guidance.
	b. The trail or pathway portion shall be paved with asphalt in accordance with the Town’s specifications or federal ADA requirements.
	c. The trail or pathway portion shall be crowned or maintain positive drainage so that water does not collect or pool within the walkway.
	d. All bridges located within a greenway shall include railings of at least 42 inches in height and shall be configured to accommodate the movement of public vehicles.
	e. All greenways shall maintain a minimum vertical clearance of at least eight feet.

	04. Maximum Grade
	05. Slope
	06. Associated Features
	07. Location within Buildable Lots
	08. location with Riparian Areas

	C. Greenway Fee-in-Lieu
	D. Greenway Credits
	01. Land that is occupied by a required greenway shall be credited toward the donating parcel, lot, or tract area for the purpose of calculating the available density of development though no longer part of the parcel.
	02. The land area associated with a greenway shall be credited toward public park land dedication in accordance with Section <>, Parkland Dedication.

	E. Maintenance Requirements


	§ 6.13 Signage
	6.13.1. Purpose and Intent
	A. Promote traffic safety;
	B. Avoid interference with protected free speech;
	C. Regulate the content of signs to the least extent possible and only when absolutely necessary to protect public health and safety;
	D. Regulate off-premise signage in accordance with State law and federal jurisprudence;
	E. Ensure that any content–based signage standards serve a compelling public purpose and are as narrowly-tailored as possible;
	F. Promote economic development and beneficial commerce;
	G. Ensure residents and visitors can locate desired goods, services, and destinations;
	H. Avoid conflicts between advertising and public safety signage;
	I. Reflect the rural, small-town character and design quality anticipated in the Town’s adopted policy guidance; and
	J. Minimize any detrimental effects of signage on adjacent properties.

	6.13.2. Applicability
	A. Except for the sign types exempted from these standards identified in Section <>, Exemptions, all signs, including temporary signs, shall be constructed, affixed, placed, posted, painted, repainted, hung, or otherwise established only in accordance...
	B. Deviations from these standards may be proposed in accordance with Section <>, Alternative Plan.
	C. New development comprised of two or more principal buildings on one or more lots is encouraged (but not required) to configure signage in accordance with a Uniform Sign Plan as specified in Section <>, Sign Permit.

	6.13.3. Exemptions
	A. The following forms of signage shall not be subject to these signage standards, but may be subject to other applicable standards in this Ordinance, such as the requirement to obtain a Building Permit.  Applicants shall be responsible for securing a...
	01. Fence-wrap signs affixed to fences surrounding a construction site in accordance with the standards in NCGS§160D-908;
	02. Outdoor advertising associated with a bona fide farm in accordance with NCGS§136-129(2a);
	03. Farm signs in the right-of-way of a State-maintained roadway during farm season in accordance with NCGS§136-32(b1);
	04. Legal notices required by governmental bodies, public utilities, or civic associations;
	05. Signage owned or maintained by any unit of government or public agency that includes, but is not limited to, flags, street signs, traffic warning signs, and other signage provided solely by governmental agencies ;
	06. Building cornerstones, historical plaques, or grave markers;
	07. Signage associated with public transit stops;
	08. Holiday displays on lots within all zoning districts;
	09. Signage affixed to a motor vehicle, truck, large equipment, or trailer, provided the motor vehicle, truck, trailer, or equipment is parked or stored on the same lot or site where the business being advertised is located or where an employee of the...
	10. Signage that is not visible from any off-site areas (e.g., entirely enclosed by opaque walls that prevent the visibility of signage from any off-site areas); and
	11. Signage associated with off-street parking spaces or the prohibition of parking in certain locations like fire lanes, bus lanes, or loading zones.

	B. Signage identified in Section <>, Signs not Subject to Sign Permit, are not required to obtain a Sign Permit, but remain subject to the standards in this section.

	6.13.4. Nonconforming Signage
	6.13.5. Prohibited Signs
	A. Off-premise signs or signage that advertises goods or services provided on a different lot, tract, or site from where the sign is located, provided that this prohibition shall not apply to subdivision signs configured in accordance with the applica...
	B. New outdoor advertising, whether on- or off-premise, except as allowed for bona fide farms in accordance with Section <>, Exemptions;
	C. New electronic message boards or alterations that expand the size, height, or illuminance of existing electronic message boards beyond that in place on (insert the effective date of this Ordinance);
	D. Feather flags, bow signs, pennants, and streamers;
	E. Moving signs, excluding flags, banners, and clocks;
	F. Flashing, scrolling, twirling, or blinking signs;
	G. Gas- or air-filled balloons, figures, and other inflatable signs;
	H. Signs on the roof or above the parapet of a building;
	I. Any sign which the Planning Director determines obstructs the view of bicyclists, pedestrians, or motorists using any street, approach to any street intersection, sidewalk, public trail, or which interferes with the effectiveness of or obscures any...
	J. Signs, lights, rotating features, words, and other devices, which resemble or may be erroneously construed as traffic signals, traffic signs, or emergency vehicle lights;
	K. Illuminated or highly reflective signs that law enforcement determines hampers the vision of motorists, pedestrians, or bicyclists;
	L. Any sign which interferes with free passage from or obstructs any fire escape, downspout, door, stairway, ladder, or opening intended as a means of ingress or egress;
	M. Any sign placed on a utility pole, street sign post, traffic signal support, hydrant, bridge, tree, or aspect of public infrastructure located within a public street right-of-way, unless allowed in accordance with Section <>, Signs in Public street...
	N. Signage affixed to a stationary motor vehicle, boat, or trailer on a lot or site not occupied by the business being advertised.  Nothing shall prohibit a motor vehicle, boat, or trailer with signage at a location while services are being provided a...
	O. Signs with speakers intended for audio playback;
	P. Unpainted plywood; and
	Q. Use of vinyl or fabric material over or around a cabinet sign frame.

	6.13.6. Prohibited Sign Locations
	A. In no instance shall a sign or sign support structure be located within the following areas:
	01. Within a public street right-of-way, except as allowed in Section <>, Signs in Public Street Rights-of-Way;
	02. Sight distance triangles, unless required by NCDOT;
	03. Required open space set-asides; or
	04. Within a public utility or drainage easement.

	B. Nothing shall limit the placement of a sign or sign support structure within a required zoning district setback, provided it complies with the applicable standards in this section and does not interfere with landscaping materials required by Sectio...

	6.13.7. Provisions Applicable to All Signs
	A. Sign Permit Required
	01. Unless exempted by Section <>, Exemptions, or included in Section <>, Signs not Subject to Sign Permit, all signs, including temporary signs, shall require issuance of a Sign Permit in accordance with Section <>, Sign Permit, prior to construction...
	02. Some signs may also require building and electrical permits in accordance with the State Building Code.

	B. Signs Not Subject to Sign Permit
	01. The following sign types shall not be required to obtain a Sign Permit, but shall comply with all applicable requirements in this section and this Ordinance:
	a. The placement of one or more incidental signs, subject to the applicable standards in Section <>, Sign Standards by Sign Type;
	b. The placement of temporary signs, subject to the applicable standards in Section <>, Sign Standards by Sign Type;
	c. The placement of sidewalk signs, subject to the applicable standards in Section <>, Sign Standards by Sign Type;
	d. Public art, subject to the standards in Section <>, Art Installation; and
	e. Political signs, when placed in accordance with NCGS§136-32.

	02. Failure to comply with the standards for these sign types shall be a violation of this Ordinance subject to the provisions in Chapter 7, Violations.

	C. Signs in Public Street Rights-of-Way
	01. Generally
	02. Signs Allowed in the Right-of-Way
	a. Only the following signs may be permitted in a public street right-of-way:
	i. Governmental signage erected by the Town of Mills River;
	ii. Signage erected by NCDOT;
	iii. Emergency warning signage erected by a governmental agency, public utility, or contractor performing work within the right-of-way;
	iv. Political signs within the street right-of-way of a street maintained by the NCDOT, during election season, in accordance with NCGS§136-32, but located at least three feet away from the edge of pavement; and
	v. Allowable farm signs in accordance with NCGS§136-32(b1), provided such signs are located at least three away from the edge of pavement.

	b. Unless specifically identified as allowable in sub-section (a) above, temporary signs, incidental signs, directional signs, or other kinds of signage shall not be permitted within a public street right-of-way.
	c. Signs permitted within a public street right-of-way shall maintain a minimum vertical clearance of at least nine feet above the paving, curb, gutter, sidewalk, or grade, as appropriate (see Figure <>, Minimum Vertical Clearance).
	d. In the event the establishment or realignment of a public street results in an existing sign becoming wholly or partially within the right-of-way in violation of these standards, the sign shall be removed at the expense of the person or agency esta...

	03. Removal of Illegal Signs in Public Rights-of-Way and on Public Properties
	a. The Planning Director or a designee may remove any sign placed on public property or within any public right-of-way in violation of this Ordinance.
	b. Signage determined to be in violation of this Ordinance and removed from public property or a public right-of-way shall be discarded.
	c. Signage located within, but not allowed within a public street right-of-way, shall be considered abandoned and may be disposed of immediately.
	d. Penalties may be levied for each such illegal sign as prescribed in Chapter 7, Violations.
	e. The Town shall not enforce the prohibition of signage located within a private street right-of-way.


	D. Changeable Copy
	01. Changeable copy areas may only be located on pole signs, wall signs, or electronic message boards;
	02. No more than 50 percent of the sign face area may be devoted to changeable copy area;
	03. As a means of avoiding distractions for drivers, bicyclists, and pedestrians, the display of changeable copy shall not change more than once per minute;
	04. Outdoor advertising signs shall not include areas devoted to changeable copy; and
	05. Signage copy shall not be animated, and shall not blink, scroll, flash, or have other moving effects.  This provision shall not restrict the copy from changing from one message to another where such changes are allowed by this Ordinance.

	E. Illumination
	01. Generally
	a. Illuminated signs shall obtain a Building Permit and be configured in accordance with State Building Code, applicable electric code, and the adopted fire code.
	b. All wiring to freestanding signs constructed or modified after (insert the effective date of this Ordinance), shall be located underground.

	02. Internal Illumination
	a. Internally illuminated signs are permitted on lots within the MXR district but shall be prohibited within all other residential districts.
	b. Nothing shall require a pre-existing internally illuminated sign lawfully-established prior to (insert the effective date of this Ordinance), to be removed if the lot it faces becomes used solely for residential purposes.

	03. Indirect or External Illumination
	a. All external or indirectly illuminated signs shall be properly shielded so as to illuminate only the face of the sign and shall not shine directly into or create glare on a right-of-way or residential use.
	b. Indirect or externally illuminated signs shall comply with the standards in Section <>, Maximum Illumination Levels.

	04. Flashing or Intermittent Lights Prohibited
	a. Flashing, scrolling, or intermittent lights are prohibited.
	b. Sign illumination shall not vary in degrees of brightness or intensity unless reduced at dusk or during nighttime hours.


	F. Structural Configuration
	G. Maintenance Required
	01. All signs and sign supports shall be maintained in good repair.
	02. In the event a sign or sign support is poorly maintained or becomes unsafe, the Planning Director shall notify the sign owner of the condition in writing, and the sign owner shall take whatever action is required to maintain public safety.
	03. Failure to correct the unsafe condition is a violation of this Ordinance and shall be subject to the remedies in Section <>, Remedies.

	H. Removal of Dilapidated or Obsolete Signs
	01. Dilapidated Signs
	a. Dilapidated signs shall be removed or repaired by a landowner or other responsible party in accordance with the requirements described in a notice of violation by the Planning Director.
	b. An existing sign shall be considered dilapidated if it:
	i. Is in disrepair or exhibits a state of being broken or neglected;
	ii. Fails to maintain its form as originally constructed or permitted;
	iii. Fails to perform its intended function;
	iv. Suffers from support pole or structural failure;
	v. Has borders that are falling off or are already removed;
	vi. Has panels that are missing or that have fallen off;
	vii. Has its message falling off or in a state of disrepair such that it cannot be interpreted by the motoring public; or
	viii. Is overgrown by vegetation.


	02. Obsolete Signs
	a. Signs serving business establishments that are no longer in operation shall be removed from the premises within 180 days from the date of termination of operation.
	b. Lawfully-established nonconforming signs in place prior to or after (insert the effective date of this Ordinance) shall lose their nonconforming status, and be subject to removal in cases where two or more years have lapsed since there was an activ...
	c. For the purposes of this sub-section, removal of a sign shall mean:
	i. The removal of the entire sign including all supports and mounting hardware; or
	ii. The removal of the just the sign’s face.

	d. The decision as to whether the entire sign is removed or just the sign face is removed shall be at the discretion of the landowner.  Failure to provide a decision to the Town may result in Town action in accordance with Section <>, Failure to Remov...
	e. In cases where the entire sign is removed, all sign supports, sign framework, mounting hardware, or similar features shall also be removed.
	f. In cases where only the sign face is removed, all internal elements, internal frameworks, wiring, or mounting hardware associated with the sign face shall be obscured from view by fully covering them with painted plywood, rigid plastic, or other pe...

	03. Failure to Remove Signage
	04. Inspection

	I. Public Art as Signage
	01. Painted or printed murals or other forms of public art shall not be considered as signage subject to these standards in cases where the art or mural does not incorporate a direct or indirect reference to a tradename, trademark, or the name of the ...
	02. Public art or murals that incorporate a direct or indirect reference to a tradename, trademark, or the name of the establishment associated with the mural or public art shall be considered as wall signage subject to the applicable standards in thi...

	J. Political Signs

	6.13.8. Sign Measurement
	A. Sign Face Area Determination
	01. The sign face area of a sign is computed as including the entire area within a parallelogram, triangle, circle, semi-circle, or other regular geometric figure, including all of the elements of the display, including incidental or changeable copy s...
	02. The supporting structure for a sign shall not be included within the calculation of the sign face area unless otherwise indicated in this Ordinance.
	03. In the case of signs mounted back-to-back, only one side of the sign is to be included in the calculation of sign face area.  Otherwise, the face area of each sign is to be separately computed.
	04. When two identical sign faces are placed back-to-back so that both faces cannot be viewed from any point at the same time, and when such sign faces are part of the same sign structure and are not more than 42 inches apart, the sign area shall be c...
	05. For multi-faced signs, the sign area shall be computed by summing the area of all sign faces.
	06. In the case of cylindrical signs, signs in the shape of cubes, or other signs, which are substantially three-dimensional with respect to their display surfaces, the entire display surface or surfaces, is included in the computation of sign face area.
	07. Embellishments such as display portions of signs extending outside the primary sign face area, incidental signage, changeable copy, or supplemental signage affixed to or included on a sign or sign support structure shall be computed as part of the...
	08. If a sign is attached to an entrance wall or fence, only that portion of that wall or fence on which the sign face or letters are placed shall be calculated in the sign face area.

	B. Sign Height Determination
	01. Sign height shall be computed as the distance from the base of the sign at the finished grade or from the nearest adjacent street grade to which the sign is oriented and on which the lot has frontage, whichever is higher, to the top of the highest...
	02. The finished grade shall be the grade after construction, exclusive of any filling, berming, mounding, or excavating solely for the purpose of locating the sign.

	C. Wall Area (for the purposes of Sign Area Measurement)
	01. The area of all parallel vertical surfaces along a single building elevation regardless of offsets shall be counted as one wall. This includes wall surfaces that are parallel or approximately parallel that may be located in front of or behind the ...
	02. The front of each unit of a multiple tenant building shall be counted as a separate wall.
	03. In cases where a single tenant occupies two or more individual tenant spaces in a multiple tenant building, the tenant shall only be permitted one wall sign.  Calculation of the wall area for the purposes of sign area measurement shall include all...
	In cases where the total number of tenant spaces being rented is in question, determination of the total number of tenant spaces shall be made in accordance with Section <>, Determination.
	04. The area of an angled wall surface shall be counted as part of whichever adjoining wall surface it is most parallel with.
	05. A 45-degree angled wall may be counted as part of the area of either adjoining wall, but not as a part of both.


	6.13.9. Sign Standards by Sign Type
	A. Awning Signs
	B. Banner Signs
	C. Flags
	D. Incidental Signs
	E. Monument Signs
	F. Pole Signs
	G. Projecting Signs
	H. Sidewalk Signs
	I. Subdivision Signs
	J. Suspended Signs
	K. Temporary Signs
	L. Wall Signs
	M. Window Signs

	6.13.10. Uniform sign Plan

	§ 6.14 Sedimentation and Stormwater
	6.14.1. Soil Erosion and Sedimentation Control
	A. Purpose and Intent
	01. Prevent erosion and sedimentation during land-disturbing activities by requiring appropriate temporary and permanent measures to control soil loss, stabilize disturbed areas, and prevent sediment from escaping the development site;
	02. Manage stormwater runoff during construction in a manner that protects downstream properties and infrastructure, reduces localized flooding, and minimizes adverse changes in runoff volume, velocity, and direction resulting from development; and
	03. Ensure compliance with applicable State requirements, including the Sedimentation Pollution Control Act of 1973.

	B. Applicability
	01. All new development or redevelopment that disturbs more than one acre of land area during construction; and
	02. New development or redevelopment that disturbs less than one acre of land area but that is part of a larger common plan of development that exceeds one acre in area.

	C. Exemption
	D. Standards
	01. Sedimentation Control Plan Required
	02. Approval from the Sedimentation Commission or Other Appropriate Agency
	03. General Requirement
	04. Siltation Fencing
	a. Land disturbance subject to these standards shall include the establishment of siltation fencing around the perimeter of land disturbance, a silt fence outlet designed to allow stormwater to exit the site without suspended sediment, and inclusion o...
	b. Siltation fencing shall be established prior to any land disturbance.
	c. Siltation fencing, configured in accordance with these standards shall remain in place until after issuance of a Certificate of Compliance or a Certificate of Occupancy, as appropriate.
	d. Siltation fencing shall be configured and maintained in accordance with these standards for the duration of the construction process.
	e. Siltation fencing, configured in accordance with Erosion and Sediment Control Design Manual standards, shall not be placed within proposed tree protection or tree retention areas, and instead shall be located between the tree protection or retentio...
	f. Failure to install or maintain siltation fencing, or removal of required siltation fencing prior to final development approval shall be a violation of this Ordinance.
	g. The Town may, at its own discretion, inspect development sites or required siltation fences on development sites subject to these standards at any time during the construction process. Failure to permit inspection of required siltation fencing by a...

	05. Sedimentation within Roadside Drainage Facilities
	a. New development and land disturbing activity subject to these standards shall ensure that no sediment or other site materials or debris collect within roadside swales and ditches adjacent to the lot or development site.
	b. In the event new development or land disturbing activity results in the deposition or accumulation of sediment or other development-related materials within a roadside swale or ditch, the responsible party shall ensure that the roadside ditch or sw...
	c. Failure to remove sediment or other development or land disturbance-related debris from the full frontage of the lot or development site shall be a violation of this Ordinance.
	d. Any repairs to a roadside swale or ditch shall be accomplished in accordance with the Town’s requirements.



	6.14.2. Stormwater
	A. Standards Applicable in the WSPO
	B. Standards Applicable in Hilltop and Hillside Areas


	§ 6.15 Subdivision Design
	A. Provide for the orderly growth and development of the Town;
	B. Maintain conditions essential to the public’s health, safety, and welfare;
	C. Facilitate the further re-subdivision of larger tracts into smaller parcels of lands and individual lots, where appropriate;
	D. Coordinate the provision of streets within and contiguous to proposed subdivisions;
	E. Provide for the dedication or reservation of rights-of-way, and easements, in accordance with State law and the Town’s adopted policy guidance; and
	F. Ensure lots and public infrastructure are configured in ways that ensure public safety, easy maintenance, and good planning practice.
	6.15.2. Applicability
	6.15.3. Exemptions
	A. Exempt subdivisions in accordance with Section <>, Exempt Subdivision;
	B. Family subdivisions in accordance with Section <>, Family Subdivision; and
	C. Court-ordered subdivisions that comply with Chapter 29 of the North Carolina General Statutes.

	6.15.4. Approval and Recordation of Plats Required
	A. No subdivision of land within the Town’s planning jurisdiction, as defined in Section <>, Terms Defined , shall occur, and no lot or parcel created by such division of land may be conveyed or developed unless the division complies with the standard...
	B. Subdivisions of land subject to these standards shall be recorded in the office of the Henderson County Register of Deeds following approval of the plat by the Town.
	C. The owner of land or an authorized agent shall sign a statement on the plat prior to recordation that states whether or not all the land shown on the plat is within the Town.
	D. No subdivision plat of land within the Town that is subject to these standards shall be filed or recorded until it has been approved by the Town in accordance with this Ordinance.
	E. The Henderson County Register of Deeds shall not file or record a subdivision plat for land located within the Town’s planning jurisdiction without evidence that the division has been approved by the Town, or is not subject to this Ordinance.

	6.15.5. Infrastructure
	6.15.6. Landscaping
	6.15.7. Open Space
	6.15.8. Lot Configuration
	6.15.9. Monuments
	A. Markers shall be set at all lot corners, points of curvature, points of tangency, and at all points with a change in bearings; and
	B. The location and type of all markers used shall be indicated on the Final Plat.

	6.15.10. Reasonable Relationship
	6.15.11. School Site Reservations
	A. When a Preliminary Plat application is submitted for approval and a school site is identified on the site in the Town’s or the County’s adopted policy guidance, the school site shall be reserved and the Planning Director shall notify the County Boa...
	B. In reviewing the subdivision and giving approval the Planning Director shall consult the Board of Education in determining the exact size and location of any school site to be reserved therein.
	C. Before the Final Plat of the subdivision is approved, the Board of Education shall determine whether or not it wishes to have a school site reserved in the subdivision.  If the Board of Education does wish to have a school site reserved in the subd...
	D. The Board of Education shall then have 18 months, beginning on the date of the final approval of the subdivision, within which to acquire the site.  If the Board of Education has not purchased or begun proceedings to acquire the site within 18 mont...

	6.15.12. Subdivision Name

	§ 6.16 Tree Protection
	6.16.1. Purpose and Intent
	A. Promote sequestration of carbon dioxide through the retention of existing trees on lots or the re-establishment of new trees as part of the development process;
	B. Protect species diversity and habitat through the establishment of connected or linked areas of tree canopy;
	C. Encourage the retention of existing trees during the development process through accelerated credit towards Ordinance requirements; and
	D. Establish tree protection requirements for trees voluntarily proposed for retention during the development process.

	6.16.2. Applicability
	6.16.3. Exemptions
	A. Activity on a bona fide farm;
	B. Tree removal associated with normal forestry activity that is conducted:
	01. On land taxed on the basis of its present-use value as forestland pursuant to Chapter 105, Article 12 of the North Carolina General Statutes; or
	02. In accordance with a forest management plan prepared or approved by a forester registered in accordance with Chapter 89B of the North Carolina General Statutes;

	C. Development or redevelopment within the TNC zoning district;
	D. Construction of an individual single-family detached dwelling on its own lot;
	E. Construction of an individual two-family dwelling on its own lot;
	F. The removal of diseased trees posing a threat to adjacent healthy trees;
	G. The removal of invasive species of trees, provided the removal results in the complete removal of the trees including roots;
	H. The selective and limited removal of trees or vegetation necessary to obtain clear visibility within required sight distance triangles;
	I. The removal of trees that the Planning Director determines to be a hazard to traffic or that interfere with the provision of utility lines or public services; and
	J. The removal of trees as necessary for rescue in an emergency or for clean-up following a natural disaster.

	6.16.4. Retention or Re-Establishment of Tree Canopy Required
	A. Minimum Percentage of Existing Tree Canopy Cover to be Retained
	01. Existing trees shall be retained on a lot or site at a rate sufficient to ensure that at least 15 percent of the lot or total site area is covered by existing tree canopy cover at the time of development approval.
	02. For the purposes of this section, “existing tree canopy cover” shall mean the percentage of a lot or tract’s total area located beneath the canopy (leaves or needles) of existing, healthy, non-invasive trees prior to development or land disturbing...

	B. Minimum Percentage of Tree Canopy Cover to be Re-established
	01. As an alternative to compliance with the tree canopy cover retention requirements in sub-section (A) above, an applicant for development subject to these standards may remove all or a portion of the existing trees on a lot or site, provided that t...
	02. The area to be occupied by required street rights-of-way, required utility easements, and water surface areas are excluded from a lot or tract’s total area.
	03. Trees planted in accordance with these standards shall be at least three inches in caliper at time of planting.
	04. Except for trees located within parking lot landscaping islands, or those associated with site screening, trees of three inches in caliper or greater that are provided in order to comply with the standards in Section <>, Landscaping and Screening,...

	C. Determination of Tree Canopy Cover
	01. Existing Tree Canopy Cover to be Retained
	a. The extent of the existing tree canopy to be retained shall be determined in accordance with Section <>, Tree Canopy Cover Determination.
	b. The Planning Director may require an applicant to provide a square footage number associated with the tree canopy cover area in cases where aerial photography is used to identify the existing tree canopy coverage to be retained.
	c. The total size of the lot or area (in square feet) minus street rights-of-way, required public utility easements, and water surface areas is then divided by the size of the retained tree canopy cover area.
	d. The product of the calculation shall equal or exceed 15 percent of the lot or site area.  In the event the product of the calculation does not equal or exceed 15 percent of the lot or site area, then the applicant shall also be required to plant ad...

	02. Tree Canopy Cover to be Re-established
	a. The applicant shall determine the total size of the lot or area (in square feet) minus street rights-of-way, required public utility easements, and water surface areas.
	b. The total lot area shall be multiplied by 0.25 to determine the total square footage of the area to be covered by re-established tree canopy.
	c. Canopy and understory trees shall be re-planted at the rate necessary to ensure that the total crown square footage of all newly planted trees at maturity meets or exceeds the total area required to be covered by re-established tree canopy.
	d. The Site Plan, subdivision plat, or Concept Plan, as appropriate shall depict the designated area to be covered by re-established tree canopy and the approximate placement of the trees that will be utilized to establish the canopy, along with their...
	e. Each newly planted tree shall be credited towards the total re-established tree canopy cover in accordance with Table <>, Re-established Tree Canopy Cover by Tree Type.


	D. Maintenance and Protection of Trees Comprising the Tree Canopy Cover
	01. Trees retained or replanted in accordance with these standards shall be protected during the development process in accordance with Section <> Tree Protection During Construction.
	02. Damage or removal of trees required by this section shall be subject to Section <>, Remedies for Removal.


	6.16.5. Tree Canopy Cover Determination
	A. Aerial Photography
	01. The extent, location, and general characteristics of trees comprising a site’s existing tree canopy cover shall be determined based on the following:
	a. The most recent aerial photography of the site, as provided by The Town of Mills River, Henderson County, or other recognized source;
	b. Prior aerial photographs in cases where tree clearing has taken place prior to application submittal; and
	c. A diagram showing the site boundaries and the outer extent of the dripline of trees comprising the existing tree canopy cover prepared by an ISA-certified arborist, registered landscape architect, registered forester, professional land surveyor, or...

	02. Nothing shall limit an applicant from preparing a tree survey in addition to or in lieu of aerial photography, provided the tree survey includes sufficient information for the determination of the extent, location, and general characteristics of t...

	B. Tree Survey
	01. A tree survey shall be provided in cases where an applicant seeks to receive credit towards the landscaping requirements in Section <>, Landscaping and Screening, from existing retained trees.  A tree survey shall be prepared by an ISA-certified a...
	a. The exact location of the tree;
	b. Species, by common name;
	c. Whether the tree is evergreen or deciduous;
	d. Whether the tree is an understory or canopy tree;
	e. Size of the tree in DBH or caliper, as appropriate;
	f. The approximate height of the tree;
	g. The general health and approximate life stage (young, mature, or aged) of the tree; and
	h. Any observations or special characteristics of the tree, as appropriate.

	02. The tree survey will be used by the Planning Director to determine if the retained trees will meet the performance standards for the type of required landscaping. Supplemental plantings may be required in cases where the retention of trees is insu...
	03. Tree surveys may be limited to only those portions of the site being used to meet landscaping requirements, and in no instance shall existing trees located outside the boundaries of required landscaping areas be used to meet the standards in Secti...


	6.16.6. Tree Protection During Construction
	A. Responsibility
	B. Protective Fencing and Signage
	01. Protective Fencing
	a. Continuous fencing consisting of a bright orange plastic mesh at least four feet high shall be provided along the boundaries of tree save areas (see Figure <>: Tree Protection Fencing).  The Town shall consider existing site conditions and the spec...
	b. Tree save areas that are inaccessible to development activities or separated from development activities by a distance of at least 100 linear feet are exempted from the requirement for tree protection fencing.
	c. Nothing shall prevent tree protection fencing and silt fencing from being consolidated.

	02. Warning Sign
	03. Duration of Protective Fencing or Signage

	C. Tree Save Area Requirements
	01. No development activity—including grade changes, the operation or parking of heavy equipment, or the washing down of concrete or cement handling equipment, or the storage of fuel, chemicals, materials, supplies, or construction waste and debris—sh...
	02. Any permitted clearing of vegetation within the tree save area shall be only by hand;
	03. Retaining walls and drywells may be used to protect trees to be preserved from severe grade changes if venting, adequate to allow air and water to reach tree roots, is provided through any fill;
	04. No structures or hard surfaces shall be located within a tree save area; and
	05. Installation of fences and walls shall take into consideration the root systems of existing trees.  Post-holes and trenches close to trees shall be dug by hand and adjusted as necessary to avoid damage to major roots.  Continuous footers for mason...


	6.16.7. Credit Towards Landscaping and Open Space Standards
	A. Existing trees within a tree save area that coincides with a required landscaping area may be credited towards the landscaping requirements of this Ordinance in accordance with Section <>, Planting Flexibility.
	B. Tree save areas shall be credited towards the passive recreation area requirements in Section<>, Open Space Set-Aside and Parkland Dedication.

	6.16.8. Remedies For Removal
	A. Replacement Trees
	01. Rate of Provision
	a. Trees Within a Designated Tree Save Area
	i. Each existing tree that is removed in violation of this Ordinance shall be replaced with one or more trees with a minimum DBH of four inches each and a cumulative DBH equal to the DBH of the removed tree(s).
	ii. Required replacement tree(s) shall be planted and maintained in accordance with the planting standards in Section <>, Plant Placement, and shall comply with all the standards in this sub-section.

	b. Trees Removed Prior to Establishment of A Tree Save Area
	i. In cases where irreparable damage to or removal of existing trees takes place on a site that is subject to these standards, but where a tree save area has not yet been established, a reforestation plan prepared by a North Carolina registered forest...
	ii. The reforestation plan shall require new tree plantings throughout the area where existing trees were irreparably damaged or removed.  The number and placement of replacement trees shall be located as necessary to result in a comparable density of...
	iii. New vegetation identified in the reforestation plan shall be installed within six months of the tree removal or within a timeframe specified by a North Carolina registered forester or registered landscape architect and agreed to by the Planning D...


	02. Location of Replacement Trees
	a. Trees Within a Designated Tree Save Area
	i. Inside a designated tree save area;
	ii. Outside a designated tree save area but within the area of development;
	iii. Away from an area of development but upon the same lot;
	iv. On a different lot within the Town’s planning jurisdiction but under the same ownership as the area of development;
	v. On land owned by the Town; or
	vi. Within a public right-of-way, subject to approval of the right-of-way owner.

	b. Trees Removed Prior to an Established Tree Save Area

	03. Guaranteed Establishment Period
	a. The applicant shall guarantee the survival and health of all replacement trees during an establishment period of at least three years and guarantee any associated replacement costs in accordance with Section <>, Performance Guarantee.
	b. If the replacement trees do not survive the establishment period, the applicant shall purchase and install new replacement trees and guarantee their survival and health for a new three-year establishment period.


	B. Payment In-Lieu of Providing Required Replacement Trees
	01. In-lieu of providing all or a portion of the replacement trees required by sub-section (A) above, the developer may, with the approval of the review authority considering the application, and subject to the provisions in Section <>, Fee-in-Lieu, m...
	02. The applicant may propose an in-lieu payment option only upon determining that it is impractical to provide the replacement trees for which in-lieu payment is proposed on the development site.
	03. The amount of the in-lieu payment shall be determined based upon an estimate provided by the applicant and accepted by the Planning Director.  The Town may require an independent analysis of the estimate, the cost of which shall be the responsibil...
	04. The applicant shall make the in-lieu payment before recordation of any Subdivision Plat for the development or issuance of any Building Permit for the development (if no subdivision approval is required)—provided, however, that the payment may be ...
	05. The Town shall deposit any in-lieu payment into a special Town fund that shall be used only for purchasing, installing, replacing, and/or maintaining trees in public parks, greenways, or other land owned or leased by the Town.


	6.16.9. Tree Removal and Topping on Public Property
	A. The removal or topping of trees shall be prohibited on public property and designated rights-of-way unless such activity is conducted by the Town or a public utility provider, and is necessary to protect public health, safety, or welfare.
	B. Trees severely damaged by storms or other causes, or certain trees under utility lines or other obstructions where other pruning practices are impractical may be exempted from this standard by the Planning Director.



	CHAPTER 7.  VIOLATIONS
	§ 7.1 Chapter Introduction
	§ 7.2 Compliance Required
	§ 7.3 Description of Violations
	7.3.1. Continuing or Repeating a Violation
	7.3.2. Development without Authorization
	7.3.3. Development Inconsistent with Authorization
	7.3.4. Subdivision of Land in Violation
	7.3.5. Use in Violation
	7.3.6. Violation by Act or Omission
	7.3.7. Violation of Environmental Regulations

	§ 7.4 Entity Responsible for Violation
	7.4.1. Responsible for Violation
	A. A property owner(s);
	B. A tenant or occupant of any land, building, structure, sign, use of land, or part thereof;
	C. A permit or approval holder;
	D. A contractor or designated agent;
	E. An architect, engineer, or builder; or
	F. Any person conducting the violating activity.

	7.4.2. Failure by Town Does Not Relieve Entity

	§ 7.5 General Enforcement Procedures
	7.5.1. Complaints
	A. Whenever the Planning Director or other designated Town official receives a complaint in a manner consistent with Town policy that alleges a violation of this Ordinance, the Planning Director or other designated Town official shall investigate the ...
	B. The Planning Director, or other designated Town official, shall inform the complainant, if complainant has identified themselves, as to whether a violation of this Ordinance was discovered upon investigation, and if a violation is found to exist, t...
	C. Nothing shall limit the Planning Director or other designated Town official from investigating possible violations of this Ordinance without receipt of a written complaint.

	7.5.2. Inspections and Investigation
	A. The Planning Director or other designated Town official, as appropriate, shall have the power to conduct any lawful inspection and investigation as may be deemed necessary to carry out their duties as prescribed in this Ordinance.
	B. In exercising these powers, the Planning Director or other designated Town official may enter any premises open to the general public and located within the Town’s planning jurisdiction at all reasonable hours for the purposes of inspection or othe...
	C. The Planning Director or other designated Town official shall, upon presentation of proper credentials, and receipt of permission from a responsible entity, have the right to enter any premises within the Town’s planning jurisdiction not open to th...
	D. If the Planning Director or other designated Town official charged with enforcing this Ordinance seeks to enter a premises not open to the general public but cannot obtain permission to enter from a responsible entity, the Town shall obtain an admi...
	E. The Planning Director or other designated Town official shall have the power to compel a person responsible for an alleged violation to provide written statements, certificates, certifications, evidence, reports, remediations, or attempts to comply...

	7.5.3. Written Notice of Violation or Citation
	A. CONTENTS OF WRITTEN NOTICE OF VIOLATION
	01. VIOLATION EXISTS
	02. NATURE OF THE VIOLATION
	03. REMEDY
	04. TIME PERIOD FOR CORRECTION
	05. PENALTIES THAT MAY BE ASSESSED
	06. APPEAL

	B. Delivery of Written Notice
	01. The notice of violation shall be delivered to the responsible entity and the landowner if the landowner is not the responsible entity, by personal delivery, electronic delivery, or first class mail and may be provided by similar means to the occup...
	02. The notice of violation may be posted on the property.
	03. The Town official providing the notice of violation shall certify that the notice was provided, and the certificate shall be deemed conclusive in the absence of fraud.
	04. In the case of notice for a potential soil erosion and sedimentation violation, notice shall be issued by any means authorized under NCGS§ 1A-1, Rule 4, pursuant to NCGS§ 113A61.1(c).

	C. Initial Notice May Constitute Final Notice

	7.5.4. Remedy upon Notice
	7.5.5. Failure to Comply
	7.5.6. Each Day a Separate Violation

	§ 7.6 Remedies
	7.6.1. Assessment of Civil Penalties
	A. Generally
	B. Notice
	01. NOTIFICATION REQUIRED
	02. CIVIL PENALTY IMPOSED
	03. NOTICE OF PENALTY ASSESSMENT
	04. ASSESSMENT CONTENTS
	05. SEPARATE NOTICES
	06. ASSESSMENT UNTIL COMPLIANCE
	a. Civil penalties may be assessed until compliance is achieved.
	b. Civil penalties may be suspended or placed on hold until further notice when the accrued fines exceed the severity of the cited violation(s), in the sole opinion of the Planning Director.


	C. Continuing Violation
	D. Demand for Payment
	01. If compliance is not achieved, then the Town shall make a written demand for payment of penalties that have accrued while the property has been in violation.
	02. The demand for payment shall be sent to the responsible party in violation and must include a description of the violation for which the civil penalties have been imposed.
	03. Payment of the penalty shall not constitute a remedy for the violation.

	E. Nonpayment
	F. Penalties

	7.6.2. Conditioned Permit or Certificate
	A. The Planning Director or other designated Town official may condition a permit, authorization, or other approval for land, subdivision, building, structure, sign, use, or development activity on the correction of the violation, payment of civil pen...
	B. In no instance shall the authorization of any permit, certificate, or approval for one property with a violation or outstanding enforcement action be conditioned with the correction of a violation, payment of civil penalties within a specified time...
	C. In no instance shall the Town withhold a permit or Certificate of Occupancy on one lot or site for an applicant’s failure to comply with the provisions of this Ordinance on a different lot or site.

	7.6.3. Criminal Penalties Still Authorized in Some Cases
	A. Generally
	01. Transfer of lot ownership in an unapproved subdivision in accordance with NCGS§160D-402;
	02. Certain violations of the State Building Code pertaining to unsafe structures in accordance with NCGS§160D-1125;
	03. Violation of the SFHA standards in accordance with Section <>, Violation of SFHA Controls; and
	04. Violation of the WSPO standards in accordance with Section <>, Violation of WSPO District Controls.

	B. Unlawful Transfer of Lots or Building Code Violations
	01. Any person who unlawfully transfers lots in an unapproved subdivision or who fails to comply with NCGS§160D-1125 pertaining to the State Building code shall, upon conviction thereof, be guilty of a Class 1 misdemeanor and fined not more than $100....
	02. Remedy of such violations shall be at the discretion of the Town and the Henderson County Inspections Department;
	03. Each day such violation continues shall be considered a separate finable offense.
	04. Nothing herein contained shall prevent the Town of Mills River from taking such other lawful action as is necessary to prevent or remedy any violation.

	C. Violation of Overlay District Standards
	01. Violation of the Special Flood Hazard Area Standards shall be a violation of this Ordinance subject to the remedies in Section <>, Violation of SFHA Controls.
	02. Violation of the Water Supply Watershed Protection standards shall be a violation of this Ordinance subject to the remedies in Section <>, Violation of WSPO District Controls.


	7.6.4. Denial of Permit or Authorization
	A. The Planning Director or other designated County official may withhold or deny a permit or other authorization for the same land, subdivision, building, structure, sign, use, or development activity in which there is an uncorrected violation of a p...
	B. In no instance shall the County withhold issuance of a Building Permit or a Certificate of Occupancy for an applicant’s failure to complete installation of required improvements or site features on a separate property subject to a different develop...

	7.6.5. Equitable Remedy
	7.6.6. Injunctive Relief
	A. ACTION BY TOWN COUNCIL
	B. SUPERIOR COURT
	C. NO RELIEF FROM CRIMINAL PENALTIES

	7.6.7. Order of Abatement
	A. That buildings or other structures on the property be closed, demolished, or removed;
	B. That fixtures, furniture, or other moveable property be moved or removed entirely;
	C. That improvements, alterations, modifications, or repairs be made; or
	D. That any other action be taken as necessary to bring the property into compliance with this Ordinance.

	7.6.8. Revocation of Permits
	A. The Planning Director or other designated Town official may revoke and require the return of a permit by notifying the permit holder in writing, stating the reason for the revocation.
	B. Permit revocation may only be conducted in accordance with the review procedure utilized to issue the permit or approval.
	C. Building permits may be revoked by the County, in accordance with NCGS§160D-1115, for any of the following:
	01. Any substantial departure from the approved application, plans, or specifications;
	02. Refusal or failure to comply with the requirements of State or local laws; or
	03. For making false statements or misrepresentations in securing the permit, certificate, or approval.

	D. Any permit or certificate mistakenly issued in violation of an applicable State, Town, or County law may also be revoked.

	7.6.9. Stop Work Orders
	A. GENERAL
	B. ORDER IN WRITING
	01. The stop work order shall be in writing and directed to the landowner, and the occupant or person doing the work.
	02. The stop work order shall state the specific work to be stopped, the specific reasons for the stoppage, and the conditions under which the work may be resumed.
	03. A copy of the order shall be delivered to the responsible party and to the owner of the property involved (if that person is not the responsible party) by personal delivery, electronic delivery, or first-class mail.
	04. The Town or County official delivering the notice shall certify that the order was delivered, and that certificate shall be deemed conclusive in the absence of fraud.

	C. APPEAL
	D. COMPLIANCE REQUIRED


	§ 7.7 Statue of Limitations
	§ 7.8 Violation of SFHA Controls
	§ 7.9 Violation of WSPO District Controls
	7.9.1. Notices of Violation
	A. If any of the provisions of the WSPO are being violated, the Watershed Administrator shall notify in writing the person responsible for such violation, indicating the nature of the violation, and ordering the action necessary to correct it in accor...
	B. The Watershed Administrator shall order discontinuance of the illegal use of land, buildings or structures; removal of illegal buildings or structures, or of additions, alterations or structural changes thereto; discontinuance of any illegal work b...

	7.9.2. Criminal Penalties
	A. Any person violating any provisions of the WSPO shall be guilty of a misdemeanor and, upon conviction, shall be punished in accordance with NCGS§14-4.
	B. The maximum fine for each offense shall not exceed $500.
	C. Each day that the violation continues shall constitute a separate offense.

	7.9.3. Civil Penalties
	A. Civil penalties for violations of the WSPO standards may be assessed by the Town in accordance with Section <>, Assessment of Civil Penalties.
	B. In addition, the N.C. Environmental Management Commission may assess civil penalties in accordance with NCGS§143-215.6(a).
	C. Each day that the violation continues shall constitute a separate offense.

	7.9.4. Appeal


	CHAPTER 8.  WORD USAGE
	§ 8.1 Abbreviations
	§ 8.2 Rules of Language Construction
	8.2.1. Meanings and Intent
	A. All provisions, terms, phrases, and expressions contained in this Ordinance shall be interpreted in accordance with the general purposes set forth in Chapter 1, Administration, and the specific purpose statements set forth throughout this Ordinance.
	B. When a specific section of these regulations gives a different meaning than the general definition, the specific section’s meaning, and application of the term shall control.
	C. Terms that are not defined are subject to their common or customary meaning.

	8.2.2. Lists and Examples
	8.2.3. Time-Related Language
	A. Whenever certain hours are named, they shall mean standard time or daylight savings time as may be in current use by the Town.
	B. The term “day” means a calendar day, or any day during a week, including business days and weekend days.
	C. The term “holiday” means a legal holiday recognized by the Town.
	D. The term “week” means five business days and two weekend days.
	E. Weeks commence on a Monday.
	F. The term “month” means a calendar month.
	G. The term “year” means a calendar year.
	H. The term “temporary” shall mean a condition lasting for only a limited period of time; not permanent.

	8.2.4. References to this Ordinance
	8.2.5. References to Other Ordinances or Publications
	8.2.6. References to the North Carolina General Statutes
	8.2.7. Delegation of Authority
	8.2.8. Joint Authority
	8.2.9. Technical and Non-Technical Terms
	8.2.10. Public Officials and Agencies
	8.2.11. Mandatory and Discretionary Terms
	A. The words “shall,” “must,” and “will” are mandatory in nature, establishing an obligation or duty to comply with the particular provision.
	B. The words “may,” “can,” and “should” are permissive or discretionary in nature.

	8.2.12. Conjunctions
	A. “And” indicates that all connected items, conditions, provisions or events apply.
	B. “Or” indicates that one or more of the connected items, conditions, provisions, or events apply.

	8.2.13. Tenses, Countable Nouns, and Gender
	A. Words used in the past or present tense include the future tense as well as the past and present.
	B. Words used in the singular number include the plural number and the plural number includes the singular number, unless the context of the particular usage clearly indicates otherwise.
	C. Words used in the masculine gender include the feminine gender and the neuter, and vice versa.

	8.2.14. Oath
	8.2.15. Terms not Defined

	§ 8.3 Rules of Measurement
	8.3.1. Basic Measurement
	A. Abutting Versus Adjacent
	01. Abutting
	02. Adjacent

	B. Irregular Shapes
	C. Rounding
	D. Separation
	01. Lot to Lot
	02. Use Type to Use Type


	8.3.2. Building Facade Determination
	8.3.3. Computation of Time
	A. The time in which an act is to be done shall be computed by excluding the first day and including the last day of the number of days listed.
	B. If a deadline or required date of action falls on a Saturday, Sunday, or holiday observed by the Town, the deadline or required date of action shall be the next day that is not a Saturday, Sunday, or holiday observed by the Town.

	8.3.4. Density and Yield Calculations
	A. Generally
	01. Density is the maximum allowable number of residential dwelling units permitted on a particular site, tract, lot, or other unit of land area, typically expressed as a maximum number of residential units per acre.
	02. Lot area is the minimum size of a lot, in square feet, that is devoted to a residential dwelling unit as identified for the zoning district where located.  Lot area is used to determine the maximum number of lots that can be accommodated on a part...
	03. Yield is the total number of residential dwelling units permitted within a particular development.  Yield is the lesser of the allowable density or the maximum number of lots.
	04. Fractional numbers resulting from a calculation of density, maximum number of lots, or yield shall be rounded downwards to the next whole number.

	B. Calculation of Density
	01. Maximum residential density is calculated by dividing the square footage of a lot by the number of square feet in an acre (43,560), then multiplying the maximum number dwelling units allowed in the zoning district, and rounding the product downwar...
	a. Example 1:  67,000 Square-foot Site in the LDR District with Low Average Slope
	i. Lot size: 67,000 square feet / 43,560 = 1.53 acres.
	ii. Zoning district maximum density for single-family detached dwellings or two-family dwellings is 1.45 units per acre on lots with average slopes under 25 percent: 1.53 x 1.45 = 2.21.
	iii. Maximum residential density = 2 units (density fractions are rounded downwards).

	b. Example 2: 67,000 Square Foot Site in the LDR District With an Average Slope over 25 Percent
	i. Lot size: 67,000 square feet / 43,560 = 1.53 acres.
	ii. Zoning district maximum density for single-family detached dwellings or two-family dwellings is 1.25 units per acre on lots with average slopes over 25 percent: 1.53 x 1.25 = 1.91.
	iii. Maximum residential density = 1 unit (density fractions are rounded downwards).


	02. Land area associated with floodplains and other unbuildable areas shall be included in the calculation of the square footage of a tract or site for the purposes of determining the maximum residential density.
	03. Land area located within a public right-of-way shall not be included in the calculation of allowable density.

	C. Calculation of Maximum Number of Lots
	a. Example 1: 67,000 Square-foot Site in the LDR District for Single-family Detached Dwelling Lots with Low Average Slope
	i. Lot size: 67,000 square feet.
	ii. Minimum lot area for a single-family detached dwelling: 30,000 square feet.
	iii. Maximum number of single-family detached dwelling lots: 67,000 / 30,000 = 2.23.
	iv. Maximum number of lots = 2 lots (fractions are rounded downwards).

	b. Example 2: 67,000 Square-foot Site in the LDR district for Single-Family Detached Dwelling Lots with Average Slopes over 25 Percent
	c. Lot size: 67,000 square feet.
	d. Minimum lot area for single-family detached dwellings on lots with average slopes over 25 percent: 34,850 square feet.
	e. Maximum number of single-family detached dwelling lots: (67,000 / 34,850) = 1.92.
	f. Maximum number of lots = 1 lot (fractions are rounded downwards).

	D. Calculation of Yield
	01. Example 1: 67,000 Square-foot Site in the LDR District for Single-Family Detached Dwelling lots
	a. Maximum density (based on Example a in Subsection B above): 2units.
	b. Maximum number of lots (based on Example n Subsection C above): 2 lots.
	c. Yield = 2 units.

	02. Example 2: 67,000 Square-foot Site in the LDR District for Two-Family Dwelling lots
	a. Maximum density (based on Example a in Subsection B above): 2 units.
	b. Maximum number of lots (based on Example in Subsection C above): 1 lot (2 dwelling units).
	c. Yield = one two-family dwelling structure.


	E. Density Equivalence or Exemption
	01. Accessory dwelling units associated with a single-family residential principal use shall not be counted towards the maximum allowable residential density.
	02. When calculating the density for a private dormitory associated with an educational use, two bedrooms in a private dormitory shall be equivalent to one regular dwelling unit.
	03. Maximum density amounts do not apply to congregate care facilities or continuing care retirement communities, with the exception of independent living units, which may not exceed the density for the district in which they are located.


	8.3.5. Exterior Lighting
	8.3.6. Floor Area
	A. Included in Floor Area
	01. All enclosed habitable space.
	02. Elevators, hallways, and stairwells on stories containing habitable space.

	B. Excluded from Floor Area
	01. Unenclosed porches or decks.
	02. Off-street parking areas, including the elevators, hallways, mechanical equipment, and stairwells serving structured parking.
	03. Utility services areas devoted to the electric service, the potable water service, the wastewater system, the telephone service, the cable service, or to a backup generator.
	04. Mechanical areas and uninhabited enclosed spaces on tops of roofs not intended for general storage.


	8.3.7. Height
	A. Measurement
	B. Determination
	01. Building height is the vertical distance from a point established as the average elevation of the finished grade along each of the main building facades.  The average elevation is determined by:
	a. Identifying the elevation at each major corner of the building;
	b. Summing all elevation measurements;
	c. Dividing the sum of elevation numbers by the number of corners where elevation was determined.

	02. In the case of round buildings, elevations should be derived at the building wall corresponding with each of the four main compass points.
	03. Building height is measured from the average elevation to the following points (see Figure <>: Building Height):
	a. The highest point of a flat roof (excluding coping or parapet walls shorter than five feet above the roof deck);
	b. The deck line of a mansard or gambrel roof;
	c. The mid-point of the roof between the ridge and the eaves for a gable or hip roof; or
	d. To the highest point of a dome, mono-pitch shed, or cricket-style roof.


	C. Story
	01. A crawlspace, basement, or climate controlled space with an interior ceiling height of less than six feet is not considered as a story.
	02. An attic with an average ceiling height of less than six feet is not considered a story.

	D. Exceptions
	01. Parapet walls of less than five feet in height above the roof deck;
	02. Spires, steeples, minarets, belfries, cupolas, domes, and similar architectural features not intended for human habitation;
	03. Water tanks, vent housings, elevator housings, and equipment covers;
	04. Chimneys, vent pipes, skylights, or mechanical equipment; and
	05. Bulkheads or a single-story penthouse occupying 25 percent or less of the total roof area.


	8.3.8. Landscaping Material
	8.3.9. Lots
	A. Lot Measurements
	01. Acreage
	02. Lot Depth
	03. Lot Width
	04. Minimum Lot area
	05. Street Frontage

	B. Lot Lines
	01. STREET LOT LINE
	02. REAR LOT LINE
	03.  SIDE LOT LINE

	C. Lot Types
	01. CORNER LOT
	02. FLAG LOT
	03. INTERIOR LOT
	04. LOT OF RECORD
	05. THROUGH LOT (DOUBLE FRONTAGE LOT)

	D. Zero Lot Lines

	8.3.10. Lot Coverage
	8.3.11. Off-Street Parking Spaces
	8.3.12. Setbacks
	A. Perimeter Setback
	B. Rear Setback
	C. Setbacks from Railroads
	D. Side Setback
	E. Street Setback
	01. A setback measured from the right-of-way edge associated with a public street.
	02. The street setback is a minimum setback, and nothing shall prohibit a building from being located farther from the street right-of-way, except where a maximum street setback is specifically identified by this Ordinance or a condition of approval.
	03. In cases where the street right-of-way edge is not readily identifiable, the location of the right-of-way edge shall be determined by measuring outwards from the street centerline one-half of the total right-of-way width. The right-of-way edge loc...
	04. Lots shall provide a street setback from all lot lines abutting a street (excluding alleys).
	05. Lots abutting private streets shall not be subject to a street setback.

	F. Use-Based Setbacks
	G. Setback Encroachments

	8.3.13. Signage
	8.3.14. Slope and Elevation
	A. Average Slope
	01. Determine the highest point of natural elevation of a lot or site;
	02. Determine the lowest point of natural elevation of the same lot or site
	03. Subtract the lowest elevation from the highest elevation
	04. Divide the difference in slopes by the linear distance (in feet) between the two point.

	B. Elevation
	01. Elevation may be determined by:
	a. A North Carolina licensed surveyor using benchmarks tied to a known vertical datum (e.g., NAVD88);
	b. Use of a GIS-based map (such as from Henderson County); or
	c. Use of a USGS 7.5 minute map.

	02. Elevation determined from the following sources may not be used as a means of determining elevation:
	a. Proprietary internet-based mapping applications such as Google Earth or Apple Maps; or
	b. Hand-held GIS devices, unless used by a North Carolina licensed surveyor.


	C. Finished Grade
	D. Natural Grade
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	CHAPTER 9.  APPENDICES
	§ 9.1 Plan and Plat Content Requirements
	9.1.1. Application Materials
	A. Submission of all applications filed under this Ordinance shall contain the following information, as appropriate.
	B. An "R" in a cell in the table below indicates that the noted information is required on the particular type of plan or plat.
	C. A “•” symbol in a cell in the table below indicates that the noted information is not required on the particular type of plan or plat.
	D. Failure to include one or more required elements indicated with an “X” may result in the application being considered incomplete.
	E. Additional materials may be required in order to determine if an application is complete.
	F. The Planning Director may waive required items listed in the table below if they are determined to not be necessary to complete the review, in the sole discretion of the Planning Director.

	9.1.2. Required Information and Sizes for Plans and Plats
	A. All plans and plats filed shall contain the required information in Table <>, Table of Required Plan/Plat Elements.
	01. An "X" in a cell in the table below indicates that the noted information is required on the particular type of plan or plat.
	02. A “•” symbol in a cell in the table below indicates that the noted information is not required on the particular type of plan or plat

	B. Failure to include one or more required elements may result in the application being considered incomplete.
	C. Additional materials may be required in order to determine if an application is complete.
	D. The Planning Director may waive required items listed in the table below if they are determined to not be necessary to complete the review, in the sole discretion of the Planning Director.
	E. Construction plans and site plans shall not exceed 24” x 36” unless authorized by the Planning Director.
	F. Plans and plats may be drawn on more than one sheet with appropriate match lines.
	G. Plats to be recorded shall be of a size and material as required by the Office of the Henderson County Register of Deeds.
	H. For plats to be recorded, preliminary plats, construction drawings and site plans, a scale of not less than 1" equal to 100' shall be used unless all lots are greater than 3 acres and then a scale of 1" = 200' may be used.
	I. For concept plans, drawing shall be at a scale of not less than 1" equal to 40 feet.


	§ 9.2 Subdivision Certificates and Declarations
	9.2.1.  Certificate of Survey Accuracy
	9.2.2. Plat Certification by Surveyor
	9.2.3. Certificate of Ownership
	9.2.4. Certificate of Ownership and Dedication
	9.2.5. Owner’s Statement Regarding Expansion
	9.2.6. Family Subdivision Statement
	9.2.7. Farmland Preservation Statement
	9.2.8. Certificate of Approval, Subdivision Administrator
	9.2.9. Certificate of Approval, Watershed Administrator
	9.2.10. Certificate of Exemption
	9.2.11. Review Officer’s Certificate
	9.2.12. Floodplain/Floodway Statement
	9.2.13. Department of Transportation Division of Highways Certificate
	9.2.14. Road Maintenance Statement of Understanding
	9.2.15. Private Street Statement of Understanding

	§ 9.3 Preferred and Prohibited Vegetation
	9.3.1. Preferred Vegetation
	A. Table <>: Preferred Vegetation, identifies the names, type, mature dimensions, and lighting needs for required forms of vegetation in Section <>, Landscaping and Screening. These species may also be used as necessary in order to comply with the req...
	B. Use of vegetation identified as native in the table is strongly encouraged.

	9.3.2. Prohibited Vegetation





